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More bilingual education programs 
may be required under new ELL regs

By Pilar Sokol
DEPUTY GENERAL COUNSEL

Until now, school districts have had
to provide bilingual education programs
only when they have 20 or more ELL
students of the same grade level assigned
to a building, all of whom share the same
home language other than English. 

However, starting in September
2015, school districts also have an obli-
gation to provide a “sufficient number”
of bilingual programs if on a districtwide
basis, it has 20 or more ELL students of
the same grade level who also share the
same home language other than English,
regardless of whether the students are as-
signed to the same school.

To assess the numbers, districts will
be required annually to estimate and re-
port the number of ELLs who will be en-
rolled in the following school year in
each school and in each grade within
each school, as well as the number of
ELLs in the district who speak the same
language.

These are among one of many
changes under a new section of state 
regulations on serving English language
learners, called Part 154. Here are an-
swers to questions likely to be asked in
your school district:

How many bilingual education 
programs constitute a “sufficient
number”?

Enough so that there are bilingual
education programs available in the dis-
trict for at least 70 percent of the 20 or
more students who share the same home
language and grade level on a district-
wide basis.

Are there any restrictions on where
a district can house bilingual 
programs?

Yes, a school district may not place
any new bilingual education programs in

a school that has been identified as a
school under registration review, or as a
focus or priority school, unless otherwise
approved by the commissioner of educa-
tion. That could be the case if a school is
not identified as such does not exist or

does not have the physical space for the
new program.

On what basis are districts 
expected to estimate the ELL 
enrollment for the next school year?

The estimate must be based on the
previous three years of enrollment data
for ELLs by school, grade and home lan-
guage. The estimate of ELL enrollment
must be prepared and submitted to the
commissioner of education by a date to
be set by the commissioner. In addition,
the estimate must be made widely avail-
able through public means including In-
ternet postings.

What happens if there are fewer
than 20 ELL students of the same
grade level and home language in a
district?

School districts must provide an
English-as-a-new-language program to
all ELL students not served by a bilin-
gual program.

What happens if a district underes-
timates the number of ELL students
at the district or school level?

The commissioner may order the
district to establish bilingual education
programs as necessary, if the district has
a pattern of consistent underestimation of
enrollment in its annual ELL enrollment
estimate.

Are ELL students in a school not 
required to operate a bilingual 
program still able to transfer to a
school that does?

Yes. School districts still must pro-
vide ELL students the opportunity to
transfer to a bilingual education program
in another one of their schools that serves
the student’s same grade level and home
language, when such a program is not
available in the student’s school of en-
rollment.

Furthermore, under the new regula-
tions, school districts now must provide
transportation services to ELL students
exercising that option. Such transporta-
tion must be provided in accordance with
Education Law section 3635 and/or dis-
trict policy as applicable.

Serving Language Learners
A special report by NYSSBA’s Department of Legal & Policy Services

New rules on ELLs in a nutshell
In September 2014, the Board

of Regents approved changes to
Part 154 of commissioner’s regula-
tions adding Subpart 154-2 and
setting new standards for the edu-
cation of English language learner
(ELL) students. 

Together with the addition of a
new section 154-3 adopted at their
October 2014 meeting, the Re-
gents’ actions also set new rules re-
garding ELL students with
disabilities.

What’s unchanged is the intent
to provide ELL students access to
all school programs and services
and give them the opportunity  to
achieve the same educational
goals and standards established by
the Board of Regents for all stu-
dents. However, the new standards
expand school district responsibili-
ties related to:
• The identification and placement 

of ELL students.

• The availability of bilingual 
education programs.

• Units of study and credit for 
English as a new language

• Personnel qualifications.
• Professional development.
• Parental rights.
• District record keeping, assur-

ances and reports.
As before, school districts must

develop a comprehensive plan, 
provide certain required assur-
ances, and submit prescribed data
and information reports. However,
all of these have been modified by
the regulatory changes.

Because the new standards go
into effect starting with programs
operated during the upcoming
2015-2016 school year, school
board members and administrators
need to become familiar with the
new requirements and assess their
impact on the daily operation of
their schools and their school
budget for next year.

Bilingual education program exemption
The commissioner may exempt

a district from providing a bilingual
education program in languages
that are the home language of less
than 5 percent of the statewide ELL
population. 

However, such exemptions are
available only on a one-year basis
and for no more than five consecu-
tive school years. In addition, a dis-

trict would have to show that either
(1) it lacks qualified staff to operate
the program despite recruitment ef-
forts, but has a plan for intensified
recruitment efforts and for providing
the affected students alternate
home language supports, or (2) it
overestimated the number of ELLs
in that language.

In September and October of 2014,
the Board of Regents approved changes
regarding school districts’ obligations to
English Language Learners effective in

the 2015-16 school year.
The state has more than 230,000

ELLs who make up 8.9 percent of stu-
dents in the state’s public schools.

In this pullout section of On Board,
Deputy General Counsel Pilar Sokol 
describes significant changes to 
Part 154 of commissioner’s regulations.
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School districts must identify students
with interrupted prior education

In a change, school districts now
must dually identify certain ELLs who
are students with inconsistent/interrupted
formal instruction (SIFE). SIFEs include
students who have attended school in the
United States for less than 12 months and
are two or more years below grade level
in literacy in their home language and/or
math due to inconsistent or interrupted
schooling prior to arrival in the United
States. Prior state guidance defined SIFE
students but did not require the dual iden-
tification as SIFE and ELL.

SIFE is one of new subpopulations
of ELL students established by the new
regulations. The other groups include
newcomers, developing, long-term, and
former ELL students, and ELL students
with disabilities.

When must school districts conduct
the new ELL identification process?
(see table, left)

The new identification process must
be conducted upon a student’s initial 
enrollment or reentry in a New York
State public school, in accordance 
with timelines established by the new

regulations (see page ELL 4).

For how long do students identified
as ELLs retain that designation?

School districts must assess annually
the English language proficiency of ELL
students, using such assessment as pre-
scribed by the commissioner. Based on
exit criteria associated with an ELL stu-
dent’s score on that assessment, school
districts must determine if a student iden-
tified as an ELL will continue to be des-
ignated as such, also on an annual basis.
Additional criteria apply to ELL students
identified as a student with inconsistent/
interrupted formal education.

Are ELL students entitled to con-
tinue attending the same type of
program in which they were initially
enrolled?

Yes, as long as they remain desig-
nated as an ELL student, and in the case
of a bilingual education program, there
were at least 15 students enrolled in a
grade in such program in the district the
prior year.
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Districts may need to hire more
qualified teaching personnel

By Pilar Sokol
DEPUTY GENERAL COUNSEL

It is not a new requirement that
teachers in free-standing English as a
second language and bilingual educa-
tion programs be appropriately certified.
What is new in changes to Part 154 of
the commissioner’s regulations is a defi-
nition of “qualified personnel” that
specifies the type of certification teach-
ers must hold as of September 2015, for
various grade levels, ELL programs and
other ELL-related functions (see chart).

Teachers participating in the ELL

identification and identification review
process will be deemed qualified for
such purposes if they are:

• A bilingual or ESOL certified
teacher who is fluent in the student’s
and parental home language or uses a
qualified interpreter/translator of the
language or mode of communication the
student or parents understand best, or

• A certified teacher who has been
trained in cultural competency, language
development and the needs of ELLs,
and who either is proficient in the stu-
dent’s or parental home language or
uses a qualified interpreter/translator of
the language or mode of communication
the student or parents understand best.

Certification requirements vary 
under changes to Part 154

Home Language Arts

Grades K-6, common
branch certification with
a bilingual extension in
the student’s home lan-
guage.

Grades 7-12, Language
other than English certi-
fication.

Integrated English as
a New Language

Dual certification in con-
tent area and English to
Speakers of Other Lan-
guages (ESOL).

or
In a co-teaching model
– one teacher with con-
tent area certification
and the other ESOL cer-
tification.

In a K-6 bilingual educa-
tion program, common
branch certification with
a bilingual extension.

Stand-alone English 
as a New Language

At the elementary level,
ESOL certification

or
In a K-6 bilingual educa-
tion program, common
branch certification with
a bilingual extension.

Grades 7-12, ESOL 
certification.

Interpreters/Translators
Some new district obligations may

require more regular use of qualified
interpreters/translators. Such individu-
als must be:

Fluent in English and the lan-
guage in which he/she is communicat-
ing.

Able to interpret in the mode ap-

propriate to the situation, such as si-
multaneous interpretation for hearings
or large-group parent meetings.

Trained in special issues such as
confidentiality, and any applicable
technical vocabulary.

School staff meeting these criteria
may serve as an interpreter/translator.

A new process for identifying ELL students
Current Identification Steps

1. Administration of a home 
language questionnaire.

2. Informal interview in English 
and the native language.

3. Administration of the English 
language proficiency 
identification assessment.

New Identification Steps

1. Same. However, the questionnaire
must be administered by person-
nel qualified to participate in the
ELL identification process.

2. Personnel qualified to participate
in the ELL identification process
must conduct an individual student
interview, and review the student’s
abilities or work samples in read-
ing and writing in English and the
home language and math that are
collected or generated during the
interview. 
For students reentering a state
public school, there must be a re-
view of prior experience in home
language and/or English instruc-
tion to determine whether the stu-
dent should take the statewide
English language proficiency iden-
tification assessment, as well as
the student’s grade level of literacy
in the home language and grade
level in math.

3. For students with disabilities, a 
determination of whether the 
student will take the statewide
English language proficiency 
identification assessment and
whether the student should be
identified as an ELL (see page
ELL 3).

4. Administration of the English 
language proficiency identification
assessment.

In the William Floyd school district, faculty have been reviewing changes to Part 154 of the 
commissioner’s regulations. From left are Elizabeth Costa-Saliani, ESL teacher; Malasia Walker, 
ESL Supervisor, and Charles Cabrera, ESL teacher.
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Question and answers on new rules 
for ELL students with disabilities
Some students identified as having a
disability also may be classified as
English language learners, in accor-
dance with the ELL identification
process (see table on page EEL 2).

Who determines if a student with a
disability will take the statewide
English language proficiency 
identification assessment?
A newly established language profi-
ciency team (LPT), instead of the
committee on special education
(CSE), will be responsible for recom-
mending whether the student may
have second language acquisition
needs, or whether the student’s disabil-
ity is the determinant factor affecting
the student’s ability to demonstrate
English proficiency during Step 2 of
the ELL initial or reentry identification
process.

Who are the members of the LPT?
At a minimum, the LPT members in-
clude a:

• School/district administrator.
• Teacher or related service

provider with a bilingual extension
and/or an ESOL teacher.

• The director of special education
or someone in a comparable title
(or designee).

• The student’s parent.
In addition, a qualified interpreter/
translator must be present at each LPT
meeting.

On what basis will the LPT make its
recommendation?
The LPT must consider evidence of
the student’s English language devel-
opment including, but not limited to:

• The results of Steps 1 and 2 of
the ELL identification process.

• The student’s history of language
use in school and home or com-
munity.

• The CSE’s individual evaluation of
the student including assess-
ments administered in the stu-
dent’s home language.

• Information provided by the CSE
as to whether the student’s dis-
ability is the determinant factor 
affecting the student’s ability to
demonstrate proficiency in 
English.

What happens if the LPT deter-
mines that the student may have
second language acquisition
needs?
In such an instance, the student will
take the English language proficiency
identification assessment.

The CSE will determine, in accor-
dance with the student’s individualized
education program (IEP) whether the
student will take that assessment with
or without accommodations, or an al-
ternate assessment prescribed by the
commissioner of education.

What happens if the LPT recom-
mends that a student with a disabil-
ity does not have second language
acquisition needs and should not
take the ELL identification assess-
ment?
In such an instance, the LPT must for-
ward its recommendation to the school
principal for review. A school principal
agreeing with the LPT must inform the
student’s parent of the recommenda-
tion, and forward the recommendation
to the school superintendent (or de-
signee) for a final determination within
10 days of receiving the principal’s rec-
ommendation. 
A student’s parent must receive notice
of a superintendent’s determination
that the student is not an ELL within 5
days of such final determination.

Can ELL students with a disability
be lawfully excluded from certain
ELL programs?
Not on the basis of their disability. ELL
students may not be refused place-
ment in a bilingual education or Eng-
lish as a new language program solely
because they have a disability.

How is composition of a Committee
on Special Education different for
ELLs with a disability?
The CSE for ELL students with a dis-
ability must include at least one individ-
ual who is:
• Certified to provide bilingual services
or instruction or to teach English to
speakers of other languages, and
• Knowledgeable about the student’s
English and home language develop-
ment needs.

When and how should districts re-
consider a disabled student’s ELL
status?
School districts must determine annu-
ally whether students with disabilities
also identified as English language
learners will continue to be deemed an
ELL.
The CSE must annually determine
which of the following assessment
methods will be used to make that de-
termination:

• The annual English language pro-
ficiency assessment without the
use of testing accommodations.

• The annual proficiency assess-
ment with appropriate testing ac-
commodations provided in
accordance with the individual
student’s IEP.

• An alternate assessment pre-
scribed by the commissioner.

In addition, school districts must en-
sure that they are implementing as-
sessment procedures that differentiate
between language proficiency and dis-
ability when they evaluate a student for
possible identification as a student with
a disability.

ELL designations will be
subject to review

One of the more significant changes
between the current regulations and the
new Subpart 154-2 involves the right of
parents to seek review of a school dis-
trict’s determination that a student is an
ELL. The student can request an ELL des-
ignation review if he or she is 18 or older.
Also, a student’s teacher may request a re-
view with written consent from the parent.
All requests for ELL designations review
must be in writing.

School districts must initiate a review
of an ELL determination upon receipt of a
valid review request “within the first 45
school days” of the ELL determination.
Initially, the principal together with per-
sonnel qualified to participate in this
process conduct the review in consultation
with the parents, and the committee on
special education (CSE) if the student is,
or is suspected of being, a student with a
disability that may impact the ability of
the student to speak, read, write or listen
in English.

The principal informs the parents of
any recommendation that the student’s
designation should change and, upon re-
ceipt of a signed parental acknowledge-
ment letter, forwards the recommendation
for review and approval by the superinten-
dent or the superintendent’s designee.

The superintendent informs the com-
missioner of education, the principal and

the student’s parent if the principal’s rec-
ommendation to change the student’s des-
ignation is accepted.

In addition to consultation with par-
ents, and the CSE if necessary, there must
be a review of all documents related to the
identification process, the student’s work
in English and the home language, and the
results of a school-based assessment ad-
ministered by specified qualified person-
nel of the student’s abilities in listening,
speaking, reading, and writing in English.

If a students ELL designation is
changed, the principal must review the de-
cision within timelines prescribed in the
new regulations. If the principal finds the
change in ELL designation has negatively
affected the student’s academic progress,
the principal:

• Must provide additional supports
based upon consideration of specified fac-
tors such as the student’s number of years
in an ELL program, English and home
language literacy levels, NYSESLAT re-
sults, and teacher recommendations.

• May reverse the determination to
change the student’s ELL designation in
consultation with the superintendent, or
the superintendent’s designee, who will be
responsible for informing the commis-
sioner, principal, and the student’s parent
of a reversal decision.

Professional development – some
drastic changes with more to come

School districts with ELL students
already are required to provide in-ser-
vice training for all personnel provid-
ing instruction or other services to such
students. However, the new changes
expand on the nature and minimum
number of hours dedicated to profes-
sional development for such staff.

Up to now, school districts have
had to provide in-service training that
enhances staff “appreciation for student
native languages and cultures and their
ability to provide appropriate instruc-
tional and support services.” But under
new changes approved by the Board of
Regents at their September 2014 meet-
ing: 

All teachers and administrators
must receive professional development
that specifically addresses the needs of
ELL students.

At least 15 percent of the profes-
sional development clock hours re-
quired by the commissioner’s
regulations must be dedicated to lan-
guage acquisition, including a focus on
best practices for co-teaching strategies
and integrating language and content
instruction for ELL students. 

However, in the case of bilingual
and ESOL teachers, that percentage

goes up to 50 percent. In addition,
school districts must integrate such
professional development for bilingual
and ESOL teachers with the profes-
sional development plan for core con-
tent area for all teachers in their
district.

NOTE: School districts should be
on the lookout for additional proposed
changes that would provide that the
new requirements apply to Level III
teaching assistants, BOCES, and pro-
fessional development offerings begin-
ning July 1, 2015. The proposed
changes also would allow school dis-
tricts and BOCES to apply for an an-
nual exemption from the new
professional development requirements
if they have less than 30 ELL students
enrolled or their ELL students make-up
is less than five percent of their total
student population, and they submit to
the commissioner with their applica-
tion evidence that all teachers (includ-
ing bilingual and ESOL teachers),
Level III teaching assistants and ad-
ministrators receive sufficient training
in language acquisition, including a
focus on best practices for co-teaching
strategies and integrating language
and content instruction for ELLs.



Some key timelines and notices
ELL identification process
• Commence upon a student’s initial enrollment or

reentry into public school.
• Complete prior to a student’s final placement.
• Notify parents of a student’s ELL designation within

five school days of the identification.

ELL identification review
• Commence upon receipt of a valid written 

request within the first 45 school days of the ELL
determination.

• Complete initial review within 10 school days of re-
ceipt of the request, or within 20 school days if
CSE consultation is required.  (School principal no-
tifies parents if a designation change is recom-
mended).  

• Submit for review and approval by the school su-
perintendent a change recommendation, upon re-
ceipt of a signed parental acknowledgement and

letter of consent.
• Complete superintendent’s review within 10 days

of receipt of the principal’s recommendation and
notify parents of the decision.

• No less than six months and no later than one
school year later, assess whether a final designa-
tion change decision is affecting the student ad-
versely.  If so, take appropriate corrective action,
and notify parents if the designation change deci-
sion is reversed.

Student placement
• Following their orientation, notify parents that,

where available, a bilingual education program will
be the default placement for their ELL child, unless
they direct that their child be placed in an English
as a new language program, instead.

• Within five school days of receipt of that notifica-
tion, parents must return a signed statement indi-

cating their placement preference. The failure of a
parent to meet the deadline does not prevent a dis-
trict from placing the student, nor does it waive the
parent’s right to make a final placement decision.

• Complete the identification, parent notification, and
placement process so that a student’s final place-
ment occurs (1) within 10 school days after initial
enrollment or reentry, or (2) by the first day of
school in September for ELL students identified
more than 10 business days before that date, ex-
cept as otherwise provided in regulation.

Other notice requirements
Additional notice requirements pertain to information
on the goals, purposes and operation of bilingual
education and English as a new language pro-
grams, parental rights to make a final decision re-
garding their child’s placement in either program,
and student transfer and transportation options. 
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Parent orientation must be offered before ELL enrollment
Under revised state regulations,

school districts must provide parents with
an orientation session prior to the stu-
dent’s enrollment in an ELL program,
rather than within the first semester of
the student’s enrollment in school. In ad-
dition, such orientation must be of “high
quality.” However, a parent’s failure to at-
tend the orientation does not excuse a
district’s obligation to timely place an
ELL student in a program.

In addition, school districts now are
required to meet with an ELL student’s
parent at least once a year. Moreover, the

scope of such a meeting now must in-
clude a discussion of not only the goals
of the student’s program, but also the stu-
dent’s (1) language development
progress, (2) English language profi-
ciency assessment results, and (3) lan-
guage development needs in all content
areas.

Here are some questions and an-
swers:

Can the new student progress
meeting be combined with other
scheduled parent meetings?

No. According to the regulations,
such a meeting is in addition to parent-
teacher conferences, quarterly progress
meetings or other such scheduled meet-
ings provided for parents of all students.

Who must participate in an ELL
student progress meeting?

Required participants include all
school staff necessary to sufficiently 
inform parents about the child’s language
development in all content areas in 
English, and in the student’s home 
language if the student is in a bilingual

education program.
Also required is the participation of

a qualified interpreter/translator in the
language or mode of communication the
parent best understands.

Are there any collective bargaining
agreements associated with the
conduct of such meetings?

Yes. School districts must determine
the manner and form of student progress
meetings, in accordance with local col-
lective bargaining agreements.
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Top 12 things to do now
1.1. Conduct an ELL student enrollment assessment for the upcoming

school year.

2.2. Determine if your district will need to create new bilingual education
programs, and whether it should apply for a bilingual program 
exemption.

3.3. Assess your district’s staff qualifications, identify staffing needs, and
plan recruitment efforts.

4.4. Anticipate potential school assignments and scheduling changes.

5.5. Establish a protocol for effectively coordinating the ELL identification
process with related procedures applicable to students with disabilities. 

6.6. Identify and properly train appropriate 
qualified staff on the new ELL 
identification and review processes.

7.7. Develop model notices and protocols for 
conducting parent orientations and student progress meetings.

8.8. Plan for and schedule delivery of the new professional development 
required training

9.9. Start developing your district’s comprehensive plan.

10.10. Plan for student transfer transportation needs.

11.11. Review new minimum course requirements for English as a new 
language.

12.12. Become familiar with the new district assurances and reporting 

obligations that are not covered in this pullout section. 

Compliance challenges – 
a starting point for analysis
Staffing, transportation among likely issues

Some of the new ELL regulatory
requirements will pose greater chal-
lenges than others. For instance, one
issue is how districts will be able to re-
cruit needed staff from a statewide lim-
ited pool of qualified individuals.

According to figures shared with
the Board of Regents at their November
2014 meeting, during each of the 2011-
2012, 2012-2013, and 2013-2014 aca-
demic years, the State Education
Department issued roughly no more
than 500 first initial certificates to
ESOL teachers and teachers of lan-
guages other than English. In addition,
not all the courses required for a
teacher to obtain a bilingual extension
are regularly available throughout the
various regions of the state, and online
offerings can be limited as well.

Following is a list of other issues
school districts might find useful as a
starting point when assessing the im-
pact of the new changes on the opera-
tion of their schools and the school
budget, and planning to implement the
new changes.

• Capacity for housing any required

additional bilingual education pro-
grams.

• Possible increases in the number of
transfer students due to new transporta-
tion rights.

• Conceivable class size increases
caused by the new transfer with trans-
portation option.

• Potential bus route changes needed
to accommodate transferring students.

• Insufficient number of qualified
teachers and interpreters/translators.
Such individuals are needed not only to
deliver instruction, but also to conduct
the ELL identification and review
processes within the timelines estab-
lished by the new ELL regulations, and
ELL student progress meetings with
parents.

• Potential scheduling changes.
• Planning and scheduling of the en-

hanced professional development re-
quirements.

• Collective bargaining issues that
might be associated with the conduct of
ELL student progress meetings with
parents.


