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I. Prevention: Promoting I. Prevention: Promoting 
Awareness of Expected ConductAwareness of Expected Conduct

•• Project SaveProject Save
–– Safe Schools against Violence in Education Act Safe Schools against Violence in Education Act 

“(SAVE)” requires each school district to have “(SAVE)” requires each school district to have 
a Code of Conduct for maintaining order ona Code of Conduct for maintaining order on
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a Code of Conduct for maintaining order on a Code of Conduct for maintaining order on 
school grounds.school grounds. Education Law Education Law §§2801.2801.

II. Investigating Suspected II. Investigating Suspected 
Criminal ActivityCriminal Activity

•• The Fourth Amendment and Article I, Section 12 The Fourth Amendment and Article I, Section 12 
of the New York State Constitution protect of the New York State Constitution protect 
individuals from unreasonable government individuals from unreasonable government 
searches and seizuressearches and seizures
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searches and seizures.searches and seizures.
•• “Probable Cause” is the level of suspicion “Probable Cause” is the level of suspicion 

generally required for a search or seizure in a generally required for a search or seizure in a 
nonnon--school school setting. setting. 

•• In a school settingIn a school setting, “reasonableness” is the level , “reasonableness” is the level 
of suspicion required.of suspicion required.
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Expectation of PrivacyExpectation of Privacy

•• The nature and extent of a constitutionally The nature and extent of a constitutionally 
permissible search of a public employee’s work permissible search of a public employee’s work 
space and items within that work space space and items within that work space 
(including a computer) will depend on the (including a computer) will depend on the 
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employee’s “expectation of privacy”.employee’s “expectation of privacy”.

Scope of SearchScope of Search

•• Government invasion of employee privacy is Government invasion of employee privacy is 
reasonable at its inception if there are reasonable at its inception if there are 
reasonable grounds for suspecting that the reasonable grounds for suspecting that the 
search will turn up evidence that the search will turn up evidence that the 
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pp
employee is guilty of workemployee is guilty of work--related related 
misconduct or that the search is necessary misconduct or that the search is necessary 
for a nonfor a non--investigatory workinvestigatory work--related related 
purpose such as to retrieve a needed file. purpose such as to retrieve a needed file. 
Shaul v. Cherry ValleyShaul v. Cherry Valley--Springfield CSDSpringfield CSD, , 
suprasupra. . 

Employee’s Expectation of Privacy Employee’s Expectation of Privacy 
in His/Her Workspacein His/Her Workspace

•• Levanthal v. Knapek, Levanthal v. Knapek, 
266 F.3d 64 (2d Cir. 2001)266 F.3d 64 (2d Cir. 2001)
–– The Court upheld the employer’s searches of The Court upheld the employer’s searches of 
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the employee’s computer as reasonably the employee’s computer as reasonably 
related to the employee’s workplace related to the employee’s workplace 
misconduct. misconduct. 
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People v. Wilkinson, People v. Wilkinson, 20 Misc. 3d 20 Misc. 3d 
414 (Onondaga Cty. Ct. 2008)414 (Onondaga Cty. Ct. 2008)

•• The Court distinguished The Court distinguished Levanthal v. KnapekLevanthal v. Knapek, finding in , finding in 
that case, the employer had a written policy that that case, the employer had a written policy that 
included improper use of state equipment, including included improper use of state equipment, including 
conducting personal business on State time.  conducting personal business on State time.  

•• I t t iI t t i WilkiWilki th li d t t h dth li d t t h d
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•• In contrast, in In contrast, in WilkinsonWilkinson, the police department had a , the police department had a 
written policy which permitted, if not encouraged, written policy which permitted, if not encouraged, 
employees to utilize the computers for “personal needs employees to utilize the computers for “personal needs 
at a minimal or no cost to the taxpayer.”  at a minimal or no cost to the taxpayer.”  

•• Thus, the Court held the defendants demonstrated a Thus, the Court held the defendants demonstrated a 
legitimate and reasonable expectation of privacy in the legitimate and reasonable expectation of privacy in the 
computers searched computers searched 

U.S. v. LarsonU.S. v. Larson, , 
66 M.J. 212 (C.A.A.F. 2008)66 M.J. 212 (C.A.A.F. 2008)

•• The United States Supreme Court in The United States Supreme Court in LarsonLarson let let 
stand the decision of the Court of Appeals for stand the decision of the Court of Appeals for 
the Armed Forces in the Armed Forces in U.S. v. LarsonU.S. v. Larson, 66 M.J. 212 , 66 M.J. 212 
(C A A F 2008) cert denied 129 S Ct 267(C A A F 2008) cert denied 129 S Ct 267
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(C.A.A.F. 2008), cert. denied, 129 S. Ct. 267, (C.A.A.F. 2008), cert. denied, 129 S. Ct. 267, 
172 L. Ed. 2d 148 (2008),172 L. Ed. 2d 148 (2008), that an accused failed that an accused failed 
to rebut the presumption that he had no to rebut the presumption that he had no 
reasonable expectation of privacy in a reasonable expectation of privacy in a 
government computer provided to him for government computer provided to him for 
official useofficial use

BrownBrown--Criscuolo v. WolfeCriscuolo v. Wolfe, , 
601 F.Supp.2d 441 (D. Conn. 2009)601 F.Supp.2d 441 (D. Conn. 2009)
•• In determining whether an employee had an expectation In determining whether an employee had an expectation 

of privacy in emails sent or received on her employer’s of privacy in emails sent or received on her employer’s 
computer: computer: 

•• (1) does the corporation maintain a policy banning (1) does the corporation maintain a policy banning 
personal or other objectionable use, personal or other objectionable use, 

New York State Schools Boards New York State Schools Boards 
AssociationAssociation-- October 16, 2009October 16, 2009 99

pe so a o ot e object o ab e use,pe so a o ot e object o ab e use,
•• (2) does the company monitor the use of the employee’s (2) does the company monitor the use of the employee’s 

computer or ecomputer or e--mail, mail, 
•• (3) do third parties have a right of access to the (3) do third parties have a right of access to the 

computer or emails, and computer or emails, and 
•• (4) did the corporation notify the employee, or was the (4) did the corporation notify the employee, or was the 

employee aware, of the use and monitoring policies?  employee aware, of the use and monitoring policies?  
•• The Court held the plaintiff had a reasonable The Court held the plaintiff had a reasonable 

expectation of privacy in her emails expectation of privacy in her emails 
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U.S. v. VenkataramU.S. v. Venkataram, , 
2007 WL 54564 (S.D.N.Y. 2007)2007 WL 54564 (S.D.N.Y. 2007)

•• In In VenkataramVenkataram, the Court provided: “While a , the Court provided: “While a 
reasonable expectation of privacy may continue reasonable expectation of privacy may continue 
to exist following resignation if there is no to exist following resignation if there is no 
opportunity at all to retrieve personal items, opportunity at all to retrieve personal items, 
those facts are not present here [Thethose facts are not present here [The
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those facts are not present here.  [The those facts are not present here.  [The 
employee] had ample opportunity to inform DOI employee] had ample opportunity to inform DOI 
or OCME by himself or through his counsel that or OCME by himself or through his counsel that 
he needed to recover personal property from his he needed to recover personal property from his 
former offices…”former offices…”

•• Thus, the employee’s motion to suppress Thus, the employee’s motion to suppress 
physical evidence seized from his former offices physical evidence seized from his former offices 
was denied. was denied. 

Video Surveillance of EmployeesVideo Surveillance of Employees

•• Case law supports the constitutionality of Case law supports the constitutionality of 
video surveillance of employees if:video surveillance of employees if:
–– the work area to be monitored is open, so the work area to be monitored is open, so 

that employees do not have a reasonable that employees do not have a reasonable 

New York State Schools Boards New York State Schools Boards 
AssociationAssociation-- October 16, 2009October 16, 2009 1111

expectation of privacy;expectation of privacy;
–– employees are on notice of the surveillance employees are on notice of the surveillance 

and the camera’s “field of vision”;and the camera’s “field of vision”;
–– the monitoring is visual only, meaning no the monitoring is visual only, meaning no 

sound.sound.

DeVittorio v. HallDeVittorio v. Hall, , 
589 F.Supp.2d 247 (S.D.N.Y. 2008)589 F.Supp.2d 247 (S.D.N.Y. 2008)

•• In In DevittorioDevittorio, the court found there was no , the court found there was no 
general right of privacy in an employee locker general right of privacy in an employee locker 
room, especially when a locker room is room, especially when a locker room is 
accessible to all employees in the Department ataccessible to all employees in the Department at
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accessible to all employees in the Department at accessible to all employees in the Department at 
any time and used for general purposes any time and used for general purposes aside aside 
from changing clothesfrom changing clothes, such as storing personal , such as storing personal 
equipment. equipment. 
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BUT NOTE:BUT NOTE:

•• However, the court noted that because However, the court noted that because 
the area was used for private functions as the area was used for private functions as 
well, such as changing clothes, the well, such as changing clothes, the 
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employees had a reasonable expectation employees had a reasonable expectation 
of privacy from of privacy from covertcovert video surveillance video surveillance 
while in the locker room.while in the locker room.

Surveillance Surveillance –– Recommended Recommended 
Signage Signage 

•• New YorkNew York Penal Law Penal Law §§ 250.45:250.45: prohibits prohibits 
unlawful surveillance, which is defined as unlawful surveillance, which is defined as 
the “viewing, broadcasting, recording, the “viewing, broadcasting, recording, 

New York State Schools Boards New York State Schools Boards 
AssociationAssociation-- October 16, 2009October 16, 2009 1414

selling or disseminating of images of a selling or disseminating of images of a 
person’s intimate parts at a time or place person’s intimate parts at a time or place 
when the person has a reasonable when the person has a reasonable 
expectation of privacy and without expectation of privacy and without 
consent.” consent.” 

Surveillance Surveillance –– Recommended Recommended 
Signage, ContinuedSignage, Continued

•• However, However, Penal Law Penal Law §§ 250.65250.65: exempts : exempts 
video surveillance systems from the video surveillance systems from the §§
250.45 prohibition where the video 250.45 prohibition where the video 
surveillance devices are “surveillance devices are “clearly andclearly and
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surveillance devices are “surveillance devices are “clearly and clearly and 
immediately obviousimmediately obvious” or ” or ““where a where a written written 
notice is conspicuously placednotice is conspicuously placed on the on the 
premises stating that a video surveillance premises stating that a video surveillance 
system has been installed for the purpose system has been installed for the purpose 
of security”of security” (emphasis added).(emphasis added).
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GPS SystemsGPS Systems

•• In In Matter of CSEA and Village of HempsteadMatter of CSEA and Village of Hempstead,, 41 41 
PERB ¶ 4554 (2008),PERB ¶ 4554 (2008), PERB recognized an PERB recognized an 
employer’s managerial right to know the location employer’s managerial right to know the location 
of its property in upholding an employer’sof its property in upholding an employer’s
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of its property in upholding an employer s of its property in upholding an employer s 
unilateral decision to require employees to unilateral decision to require employees to 
operate GPSoperate GPS--equipped vehicles. equipped vehicles. 

GPS SystemsGPS Systems

•• The use of GPSThe use of GPS-- generated records in an generated records in an 
employee disciplinary matter was recently employee disciplinary matter was recently 
affirmedaffirmed by the Supreme Court, Appellate by the Supreme Court, Appellate 
Division First Department inDivision First Department in Halpin v KleinHalpin v Klein 6262
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Division, First Department in Division, First Department in Halpin v. Klein, Halpin v. Klein, 62 62 
A.D.3d (1st Dep’t 2009).A.D.3d (1st Dep’t 2009).

Search and Seizure: StudentsSearch and Seizure: Students

•• In In New Jersey v. T.L.ONew Jersey v. T.L.O., 469 U.S. 325 ., 469 U.S. 325 
(1985):(1985): the United States Supreme Court the United States Supreme Court 
ruled that school officials may search a ruled that school officials may search a 
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student on “reasonable suspicion” that a student on “reasonable suspicion” that a 
student has violated a law or school rule, student has violated a law or school rule, 
a standard lower than probable cause. a standard lower than probable cause. 
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LockersLockers

•• Generally, school district officials can search Generally, school district officials can search 
lockers assigned to students unless they have lockers assigned to students unless they have 
relinquished control over the lockers assigned relinquished control over the lockers assigned 
to the studentsto the students People v OvertonPeople v Overton 20 N Y 2d20 N Y 2d
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to the students.  to the students.  People v. OvertonPeople v. Overton, 20 N.Y.2d , 20 N.Y.2d 
360 (1969).360 (1969).

Strip SearchesStrip Searches

•• Safford v. ReddingSafford v. Redding, 120 S. Ct. 2633 (June , 120 S. Ct. 2633 (June 
25, 2009) 25, 2009) 

•• The United States Supreme Court recently ruled The United States Supreme Court recently ruled 
88 1 that a strip search of a student violated the1 that a strip search of a student violated the
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88--1 that a strip search of a student violated the 1 that a strip search of a student violated the 
Fourth Amendment because “there were no Fourth Amendment because “there were no 
reasons to suspect the drugs [school officials reasons to suspect the drugs [school officials 
were searching for] presented a danger or were were searching for] presented a danger or were 
concealed in [the student’s] underwear.” concealed in [the student’s] underwear.” 

Random Drug TestingRandom Drug Testing

•• Although the United States Supreme Court has Although the United States Supreme Court has 
upheld school policies requiring mandatory drug upheld school policies requiring mandatory drug 
testing of student athletes with their consent, the testing of student athletes with their consent, the 
Commissioner of Education and New York’sCommissioner of Education and New York’s
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Commissioner of Education and New York s Commissioner of Education and New York s 
Education Law Education Law §§912912--aa, entitled, “Urine analysis; , entitled, “Urine analysis; 
drug detection”, prohibits such testing without drug detection”, prohibits such testing without 
parentalparental consent.  consent.  Appeal of StudleyAppeal of Studley, 38 Ed. , 38 Ed. 
Dep’t. Rep. 258 (1998).Dep’t. Rep. 258 (1998).



New York State School Boards Association
2009 Annual Convention, NYC
October 15-18, 2009

8Confronting Criminal Activity on School Grounds

DrugDrug--Sniffing DogsSniffing Dogs
•• The decisions of federal appellate courts outside The decisions of federal appellate courts outside 

New York have upheld the use of trained New York have upheld the use of trained 
narcotics dogs to conduct suspicionless “sniffs” narcotics dogs to conduct suspicionless “sniffs” 
of of student lockers and carsstudent lockers and cars, citing the student’s , citing the student’s 
limited privacy interest in this area, and finding limited privacy interest in this area, and finding 

New York State Schools Boards New York State Schools Boards 
AssociationAssociation-- October 16, 2009October 16, 2009 2222

this type of action does not constitute a “search” this type of action does not constitute a “search” 
under the Fourth Amendment. under the Fourth Amendment. 
–– See e.g. B.C. v. Pumas Unified Sch. Dist.,See e.g. B.C. v. Pumas Unified Sch. Dist., 192 F.3d 192 F.3d 

12601260 (9th Cir. 1999); (9th Cir. 1999); Horton v. Goose Creek Indep. Horton v. Goose Creek Indep. 
Sch. Dist.,Sch. Dist., 690 F.2d 470690 F.2d 470 (5th Cir. 1982), (5th Cir. 1982), cert. deniedcert. denied, , 
463 U.S. 1207463 U.S. 1207 (1983); (1983); Zamora v. Pomeroy,Zamora v. Pomeroy, 639 F.2d 639 F.2d 
662662 (10th Cir. 1981). (10th Cir. 1981). 

DrugDrug--Sniffing Dogs, ContinuedSniffing Dogs, Continued

•• Federal Courts of Appeals for Circuits other than Federal Courts of Appeals for Circuits other than 
our own Second Circuit have addressed, and our own Second Circuit have addressed, and 
reached inconsistent conclusions, as to whether reached inconsistent conclusions, as to whether 
a dog search of students’ persons constitutes aa dog search of students’ persons constitutes a
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a dog search of students  persons constitutes a a dog search of students  persons constitutes a 
search within the purview of the Fourth search within the purview of the Fourth 
Amendment.  Amendment.  

DrugDrug--Sniffing Dogs, ContinuedSniffing Dogs, Continued

•• Most recently, on March 25, 2009, a U.S. District Most recently, on March 25, 2009, a U.S. District 
Court in New Hampshire ruled that the use of Court in New Hampshire ruled that the use of 
drug sniffing dogs by police to conduct a drug drug sniffing dogs by police to conduct a drug 
sweep of a high school which encompassedsweep of a high school which encompassed
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sweep of a high school, which encompassed sweep of a high school, which encompassed 
such personal items as student backpacks and such personal items as student backpacks and 
purses, did not constitute a search implicating purses, did not constitute a search implicating 
students’ Fourth Amendment Rights.  students’ Fourth Amendment Rights.  Doran v. Doran v. 
Contoocook Valley Sch. Dist.,Contoocook Valley Sch. Dist., No. 616 F.Supp.2d No. 616 F.Supp.2d 
184 (D. New Hampshire 2009). 184 (D. New Hampshire 2009). 
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Police Involvement in Police Involvement in 
School SearchesSchool Searches

•• Vassallo v. Lando et al,Vassallo v. Lando et al, 591 F.Supp.2d 172591 F.Supp.2d 172
(E.D.N.Y. 2008(E.D.N.Y. 2008):  School officials were ):  School officials were 
required only to have “reasonable required only to have “reasonable 
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suspicion” to search plaintiff, an eleventh suspicion” to search plaintiff, an eleventh 
grade student in a district high school, grade student in a district high school, 
despite a police officer’s presence for such despite a police officer’s presence for such 
search.search.

Vassallo, Vassallo, ContinuedContinued

•• The Court provided: The T.L.O. standard should The Court provided: The T.L.O. standard should 
apply to the situation here where it is apply to the situation here where it is 
undisputed that the undisputed that the school authorities made the school authorities made the 
initial decision to interview and searchinitial decision to interview and search [the[the

New York State Schools Boards New York State Schools Boards 
AssociationAssociation-- October 16, 2009October 16, 2009 2626

initial decision to interview and searchinitial decision to interview and search [the [the 
student], and then called the Nassau County student], and then called the Nassau County 
Police to assist them after [the student] refused Police to assist them after [the student] refused 
to consent to the search. to consent to the search. 

Use of Video/Audio Cameras in Use of Video/Audio Cameras in 
Monitoring Student ActivityMonitoring Student Activity

•• Appeal of Burrows,Appeal of Burrows, 39 Ed. Dep’t. Rep. 212 39 Ed. Dep’t. Rep. 212 
(1999):(1999): The Commissioner of Education The Commissioner of Education 

h ld th f idh ld th f id
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upheld the use of a video camera on a upheld the use of a video camera on a 
school bus to maintain order on the bus. school bus to maintain order on the bus. 
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III. Notification: School Official’s III. Notification: School Official’s 
Duty to Report Criminal ConductDuty to Report Criminal Conduct

•• Part 83 of the Commissioner’s Part 83 of the Commissioner’s 
Regulations: It is the Chief School Regulations: It is the Chief School 
Administrator’s duty to report a teacher.Administrator’s duty to report a teacher.
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Reporting Child Abuse in Reporting Child Abuse in 
Educational SettingEducational Setting

•• Social Services Law: Social Services Law: 
–– Mandated reporters are required to report Mandated reporters are required to report 

suspected child abuse or maltreatment when suspected child abuse or maltreatment when 
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they are presented with a reasonable cause to they are presented with a reasonable cause to 
suspect child abuse or maltreatment suspect child abuse or maltreatment 

•• Mandatory Reporting Pursuant to the Mandatory Reporting Pursuant to the 
Education Law Article 23Education Law Article 23--B B 

Reporting Child Abuse in Reporting Child Abuse in 
Educational Setting, ContinuedEducational Setting, Continued

•• Teacher/District May Be Held Liable For Teacher/District May Be Held Liable For 
Not Reporting AbuseNot Reporting Abuse
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Best Practice: Best Practice: 
Reporting Crime to the Proper Reporting Crime to the Proper 

AuthoritiesAuthorities
•• School officials have the same School officials have the same 

responsibility as every other citizen to responsibility as every other citizen to 
report violations of law.  report violations of law.  
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•• In addition to notifying police, they should In addition to notifying police, they should 
take away illegal weapons and other take away illegal weapons and other 
contraband from students, if possible, and contraband from students, if possible, and 
notify the student’s parents.notify the student’s parents.

The Roslyn ScandalThe Roslyn Scandal

•• “In fact, when the apparent misappropriation “In fact, when the apparent misappropriation 
was initially brought to their attention, the was initially brought to their attention, the 
Board chose to hide it rather than refer it to the Board chose to hide it rather than refer it to the 
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appropriate authorities…”appropriate authorities…”

Whistleblower Protection: Civil Whistleblower Protection: Civil 
Service LawService Law

•• Employees who have a Employees who have a reasonable beliefreasonable belief that that 
the conduct about which he or she complains the conduct about which he or she complains 
constitutes a violation of law, rule, or regulation constitutes a violation of law, rule, or regulation 
by the school district are protected by Sectionby the school district are protected by Section
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by the school district are protected by Section by the school district are protected by Section 
7575--b of the New York State Civil Service Law.b of the New York State Civil Service Law.

•• Even if Even if no misconductno misconduct actually took place, an actually took place, an 
employee may still be protected. employee may still be protected. Cucchi v. New Cucchi v. New 
York City OffYork City Off--Track Betting Corp.,Track Betting Corp., 818 F.Supp. 818 F.Supp. 
647 (1993). 647 (1993). 
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Whistleblower Protection: Labor Whistleblower Protection: Labor 
LawLaw

•• Under the Labor Law, the alleged violation Under the Labor Law, the alleged violation 
of law must be an of law must be an actual violationactual violation, and an , and an 
employee’s good faith, reasonable belief employee’s good faith, reasonable belief 
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that a violation occurred is insufficient to that a violation occurred is insufficient to 
trigger whistleblower protection from trigger whistleblower protection from 
employer retaliation. employer retaliation. Nadkarni v. North Nadkarni v. North 
ShoreShore--Long Island Jewish Health Sys., Long Island Jewish Health Sys., 21 21 
A.D.3d 354 (2d Dep’t 2005). A.D.3d 354 (2d Dep’t 2005). 

Whistleblower Protection: Whistleblower Protection: 
Education Law Section 3028Education Law Section 3028--cc

•• As part of the Project SAVE legislation, a As part of the Project SAVE legislation, a 
school employee has whistleblower school employee has whistleblower 
protection for reporting protection for reporting acts of violence acts of violence 
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and weapons possessionand weapons possession in the school.in the school.

Whistleblower Protection: Whistleblower Protection: 
Education Law Section 3028Education Law Section 3028--dd

•• Further protection for a school employee Further protection for a school employee 
who reports information regarding who reports information regarding illegal illegal 
or inappropriate financial practicesor inappropriate financial practices is is 
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found in Section 3028found in Section 3028--d of the New York d of the New York 
State Education Law. State Education Law. 
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The EndThe End
Presented by:Presented by:

Richard J Guercio Esq andRichard J Guercio Esq and
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Richard J. Guercio, Esq. and Richard J. Guercio, Esq. and 
Gary L. Steffanetta, Esq.Gary L. Steffanetta, Esq.

Guercio & Guercio, LLP Guercio & Guercio, LLP 
77 Conklin Street 77 Conklin Street 

Farmingdale, New York 11735Farmingdale, New York 11735
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I. PREVENTION: PROMOTING AWARENESS OF EXPECTED CONDUCT 

 

 

 Project Save 

 

The Safe Schools against Violence in Education Act ―(SAVE‖) requires each school 

district to have a Code of Conduct for maintaining order on school grounds.  Education Law 

§2801. 

 

 Code of Conduct – Application to Students and Staff 

 

 The Code of Conduct seeks to preserve the safety and security of the school community, to 

promote an effective teaching-learning situation within the classroom, and to promote student self-

discipline and an appreciation of democratic due process.  It describes clearly those activities and 

types of behavior that cannot and should not be tolerated in school or during school sponsored 

functions, while detailing those procedures designed to protect the rights of students and school 

staff, and guaranteeing "due process" to all in accordance with New York State Education Law.  

The Code provides administrators and teachers with the discretion and guidelines to make fair and 

informed decisions in matters of discipline, demonstrating to students that fairness in school 

discipline as well as in their daily dealings with both classmates and school staff is a principle worth 

preserving. 

 

The Code of conduct must address such topics as: conduct, dress and language that is 

appropriate and inappropriate; acceptable civil and respectful treatment of teachers, 

administrators and other personnel, visitors and students; safety and security standards; 

provisions for removal of students and others from the classroom and/or school property; 

disciplinary measures for the use of drugs, weapons, physical force, vandalism, threats of 

violence or violation of another student's civil rights; and provisions for ensuring compliance 

with laws related to students with disabilities (see Education law §2801(2); 8 NYCRR §100.2 for 

a complete list).   

 

The Code of Conduct should specifically state that it applies to all school personnel in 

addition to students.  It should set forth the obligation of ―other school staff‖ to ―help maintain a 

climate of mutual respect and dignity.‖  Further, the Code of Conduct should state under the 

section relating to Expected Public Conduct on School Property as follows:  ―All persons on 

school property… shall conduct themselves in a respectful and orderly manner.‖ Thus, pursuant 

to the Code of Conduct, all employees would be obligated to treat each other with respect and 

dignity. 

 

 The Code of Conduct should include provisions indicating that staff members will be 

subject to immediate ejection and to disciplinary action as the facts may warrant.  Pursuant to 

law (i.e., Civil Service Law §75 protection for civil servants, and Education Law §3020-a for 

tenured teachers and administrators). 
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For example, NYSSBA‘s Code of Conduct generally outlines the responsibilities of 

students and District employees as follows: 

 

 Subsection 5300.15: Student Rights and Responsibilities 

 

  *** 

 

B. Student Responsibilities 

 

All District students have the responsibility to: 

 

1. Contribute to maintaining a safe and orderly school environment that is 

conducive to learning and to show respect to other persons and to 

property. 

2.  Be familiar with and abide by all district policies, rules and regulations 

pertaining to student conduct. 

3. Attend school every day unless they are legally excused and be in class, 

on time, and prepared to learn. 

4. Work to the best of their ability in all academic and extracurricular 

pursuits and strive toward the highest level of achievement possible. 

5. React to direction given by teachers, administrators and other school 

personnel in a respectful, positive manner. 

6. Work to develop mechanisms to control their anger. 

7. Ask questions when they do not understand. 

8. Seek help in solving problems that might lead to discipline. 

9. Dress appropriately for school and school functions. 

10. Accept responsibility for their actions. 

11. Conduct themselves as representatives of the District when participating 

in or attending school-sponsored extracurricular events and to hold 

themselves to the highest standards of conduct, demeanor, and 

sportsmanship. 

 

 Subsection 5300.20: Essential Partners 

 

*** 

 

Teachers 

 

All district teachers are expected to: 

1. Maintain a climate of mutual respect and dignity, which will strengthen 

students‘ self-concept and promote confidence to learn. 

2. Be prepared to teach. 

3. Demonstrate interest in teaching and concern for student achievement. 

4. Know school policies and rules, and enforce them in a fair and consistent 

manner. 

5. Communicate to students and parents: 
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a.   Course objectives and requirements 

b. Marking/grading procedures 

c. Assignment deadlines 

d. Expectations for students 

e. Classroom discipline plan 

6. Communicate regularly with students, parents and other teachers 

concerning growth and achievement 

 

 *** 

 It is essential that Administrators strictly follow the required procedural components 

contained in such codes (i.e., suspension notices, offering and conducting informal conferences, 

etc), so as to ensure that the discipline imposed will be upheld by the Commissioner of 

Education. 

 

II. INVESTIGATING SUSPECTED CRIMINAL  ACTIVITY 

 

 Search And Seizure Under The Fourth Amendment 

 

The Fourth Amendment and Article I, Section 12 of the New York State Constitution 

protect individuals from unreasonable government searches and seizures. A central protection is 

the prohibition of searches without probable cause. ―Probable cause‖ is the level of suspicion 

generally required for a search or seizure in a non-school setting. In a school setting, 

reasonableness is the level of suspicion required. 

 

 Search And Seizure Under The Fourth Amendment - Employees 

 

 Workplace searches are governed by the test of ―reasonableness.‖ The Supreme Court, in 

the case of O’Conner v. Ortega, in regard to public employees, found that, ―[o]rdinarily, a search 

of an employee's office by a supervisor will be ‗justified at its inception‘ when there are 

reasonable grounds for suspecting that the search will turn up evidence that the employee is 

guilty of work-related misconduct, or that the search is necessary for a  noninvestigatory work-

related purpose such as to retrieve a needed file. …The search will be permissible in its scope 

when ‗the measures adopted are reasonably related to the objectives of the search and not 

excessively intrusive in light of ... the nature of the [misconduct].‘‖  480 U.S. 709, 721-726 

(1987) (citing New Jersey v. T.L.O., 469 U.S. 325, 342 (1985)). 

   

 Generally, teachers, as public employees, are constitutionally protected against an 

unreasonable search and seizure.  However, school officials may dispense with probable cause 

and warrant requirements when conducting workplace searches of an employee‘s workspace 

related to investigations of work-related misconduct, or for non-investigatory, work-related 

purposes.  Id; Levanthal v. Knapek, 266 F.3d 64 (2d Cir. 2001); Shaul v. Cherry Valley-

Springfield CSD, 363 F.3d 177 (2d Cir. 2004). 
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 Expectation of Privacy 

 

The nature and extent of a constitutionally permissible search of a public employee‘s 

work space and items within that work space (including a computer) will depend on the 

employee‘s ―expectation of privacy‖.  Levanthal v. Knapek, supra.  Any such expectation must 

be based not only on the law, but also on the district‘s policies and practices.  For example, an 

expectation of privacy in private possessions kept in the workplace may be diminished by 

workplace realities such as work related visits by fellow employees and others.  Shaul v. Cherry 

Valley-Springfield CSD, supra. 

 

 School officials may search an area or materials if the search is reasonable.  To be 

reasonable, a search must be ―justified at its inception and appropriate in scope.‖  Levanthal v. 

Knapek, 266 F.3d 64 (2d Cir. 2001).  It will be deemed appropriate in scope if the search 

methods used are ―reasonably related to the objective of the search and not excessively intrusive 

in view of the purpose of the search.‖  Id.  Government invasion of employee privacy is 

reasonable at its inception if there are reasonable grounds for suspecting that the search will turn 

up evidence that the employee is guilty of work-related misconduct or that the search is 

necessary for a non-investigatory work-related purpose such as to retrieve a needed file. Shaul v. 

Cherry Valley-Springfield CSD, supra. 

 

 Levanthal v. Knapek, 266 F.3d 64 (2d Cir. 2001): 

 

In Levanthal, an anonymous letter was submitted to the employee‘s superiors, alleging that 

a ―grade 27 employee‖ was ―late everyday‖, spent ―the majority of his time…on non-DOT 

[Department of Transportation] business related phone calls or talking to other personnel about 

personal computers‖, and was ―only in the office half the time.‖  Levanthal v. Knapek, 266 F.3d 

at 75.  As a result, the DOT searched the employee‘s computer.   

 

The Court found that although the employee had a reasonable expectation of privacy in the 

contents of his office computer (he occupied a private office with a door, had exclusive use of 

the desk, filing cabinet and computer in his office, did not share his computer with other 

employees, and DOT had an anti-theft policy that prohibited using state equipment for personal 

business), DOT did not violate his Fourth Amendment rights, because there were reasonable 

grounds to believe that the searches would uncover evidence of misconduct.  Id.  

 

The Court held that even though the anonymous letter did not allege the employee was 

misusing DOT office computers, it did allege he was not attentive to his duties, spent a 

significant amount of work time discussing personal computers with other employees, and that 

other employees within his Bureau ―play[ed] computer games.‖  Accordingly, the Court upheld 

the employer‘s searches of the employee‘s computer as reasonably related to the employee‘s 

workplace misconduct.  Furthermore, the Court held ―the scope of the searches was not 

excessively intrusive in light of the nature of the misconduct.‖  Id., at 76.  They entered his office 

through an open door and found his computer had no power-on password.  Furthermore, the 

investigators limited their search to viewing and printing file names that were reasonably related 

to the DOT‘s need to know whether the employee was misusing his office computer.  The 

searches ultimately revealed the employee was engaged in a part-time tax preparation business 
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on his work computer.  Accordingly, the search for ―non-standard‖ software was within the 

scope of a justified investigatory search. 

 

 People v. Wilkinson, 20 Misc.3d 414 (Onondaga Cty. Ct. 2008): 

 

In Wilkinson, the defendants, two police officers, were charged with ―Defrauding the 

Government‖ and ―Official Misconduct‖ in violation of the Penal Law for allegedly filing false 

time sheets and obtaining wages they were not entitled to.  An investigator with the White Collar 

Crime Unit, who obtained permission from the Chief of Police to look at the computers and the 

network, uncovered a document on the defendant‘s computer with a heading entitled, 

―Discrepancies, 2001 – Marcellus Police Department.‖  The investigator obtained a search 

warrant from the District Attorney‘s office, and seized the defendants‘ computers.  

 

At a Suppression Hearing, the defendants moved to suppress the fruits of the search of their 

computers upon the ground they did not consent and the search warrant was issued without 

probable cause.  The Court distinguished Levanthal v. Knapek, supra, finding in that case, the 

employer had a written policy prohibiting theft that included improper use of state equipment, 

including conducting personal business on State time.  In contrast, in Wilkinson, the police 

department had a written policy which permitted, if not encouraged, employees to utilize the 

computers for ―personal needs at a minimal or no cost to the taxpayer.‖  Accordingly, the Court 

held the defendants demonstrated a legitimate and reasonable expectation of privacy in the 

computers searched.  Accordingly, since the searches were conducted without consent and prior 

to the issuance of a warrant, the defendants‘ motion to suppress the fruits of the searches was 

granted. 

 

 U.S. v. Larson, 66 M.J. 212 (C.A.A.F. 2008) 

 

The United States Supreme Court in Larson let stand the decision of the Court of Appeals for 

the Armed Forces in U.S. v. Larson, 66 M.J. 212 (C.A.A.F. 2008), cert. denied, 129 S. Ct. 267, 

172 L. Ed. 2d 148 (2008), that an accused failed to rebut the presumption that he had no 

reasonable expectation of privacy in a government computer provided to him for official use, and 

that a warrantless search of the computer pursuant to an investigation of alleged attempted 

indecent acts with a minor did not violate his Fourth Amendment rights. There was no evidence 

that the accused had a subjective expectation of privacy in his government computer. His 

commander and a system administrator had access to the computer. Furthermore, the accused 

was put on notice that the computer was not to be used for illegal activity and that there could be 

third-party monitoring. The petition for certiorari emphasized that, although supervisors could 

access the password-protected work computer and monitor its use by the accused, law 

enforcement agents conducting a criminal investigation entered the accused's private, locked 

office and searched his computer without a warrant. 

 

 Brown-Criscuolo v. Wolfe, 601 F.Supp.2d 441 (D. Conn. 2009): 

 

In Brown-Criscuolo, the plaintiff, a school Principal sued the Superintendent alleging 

improper search and seizure of her computer records in violation of her First, Fourth, and 

Fourteenth Amendment rights.  In that case, the plaintiff was out on medical leave when and the 
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defendant assumed the role of acting principal.  The plaintiff alleged the defendant used the 

plaintiff‘s work computer and looked at her emails without her permission, and that the 

defendant forwarded to his own email account an email containing a letter that the plaintiff had 

sent to her attorney. The Court provided that, in determining whether an employee had an 

expectation of privacy in emails sent or received on her employer‘s computer or email system, 

the Court should consider the following four factors: (1) does the corporation maintain a policy 

banning personal or other objectionable use, (2) does the company monitor the use of the 

employee‘s computer or e-mail, (3) do third parties have a right of access to the computer or 

emails, and (4) did the corporation notify the employee, or was the employee aware, of the use 

and monitoring policies?  The Court held the plaintiff had a reasonable expectation of privacy in 

her emails because although the District had a policy providing employees had a limited privacy 

expectation in the contents of their personal files on the District system and that routine 

maintenance and monitoring may lead to discovery that the use is violating the District‘s policy 

or law, no such routine maintenance was actually conducted.  Moreover, the plaintiff‘s email 

account was protected by a password and not generally accessible to people other than herself. 

 

 Importance of a School District Policy Concerning Computer Use 

  

These two cases demonstrate the importance of having a school district policy which 

prohibits employees from using school district-owned computers for personal business and 

requiring that employees sign a statement confirming the provisions and requirements contained 

in such policy, and that they have no reasonable expectation of privacy in connection with 

District computer use.  Absent such policy, employees may successfully argue they have a 

reasonable expectation of privacy in employer-owed computers, as they did in People v. 

Wilkinson, supra. 

 

 Non-Investigatory Searches Have Also Been Upheld  

 

At times, the District may stumble upon criminal conduct when it wasn‘t purposely 

pursuing an investigation of a teacher or a staff member.  The District has the right to search an 

employee‘s workspace for appropriate, non-investigatory, work-related purposes, such as 

cleaning or preparing a teacher‘s classroom for use by a substitute.  See Shaul v. Cherry Valley-

Springfield CSD, supra.  A teacher who fails to take advantage of a reasonable opportunity to 

remove personal items from the classroom may lose all expectations of privacy in the contents of 

the classroom.  Id. 

 

 In Shaul v. Cherry Valley-Springfield CSD, supra, the plaintiff, a school teacher, was 

arrested for stalking a former student, and was consequently suspended and reassigned to an 

administrative position.  Although the defendant school district offered the employee an 

opportunity to meet with the Superintendent to return school-owned property and remove his 

personal belongings from his assigned classroom, the employee chose not to attend.  

Nonetheless, he delivered the school property in his possession, including keys to the classroom, 

and subsequently returned to collect his personal belongings.  The employee did not remove all 

such belongings in the hour-and-a-half he had before being asked to vacate the premises.  On the 

following day, school administrators and custodians returned to the classroom to finish preparing 

it for a new teacher.  They confiscated remaining personal items the employee left behind, 
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including a photo album containing pictures of the former student, which the school district 

attempted to introduce at the employee‘s disciplinary hearing.  Accordingly, the plaintiff filed 

suit alleging the school district violated his Fourth Amendment rights when it searched the 

classroom and seized his personal belongings.  The Court held: 

 

Whatever reasonable expectation of privacy [the employee] may 

have had in his classroom while he was a teacher in good standing, 

we nevertheless agree with the district court that he had no such 

expectation on January 30, 1999, by which date [he] had (1) been 

suspended from teaching and barred from his classroom, (2) 

surrendered the key to the classroom‘s locked file cabinet at the 

same time that he declined to retrieve his personal property from 

the classroom, and (3) been afforded a second opportunity to spend 

an hour and a half removing personal items from the classroom. 

 

Certainly, the discharge or suspension of an employee greatly 

reduces – if not eliminates – his reasonable expectation of privacy 

in his former workplace.  This conclusion is particularly warranted 

on the facts of this case where on January 19, 1999, [the employee] 

was asked to surrender any school keys in his possession at the 

same time that he was given the opportunity to remove any 

personal belongings from his classroom.  Taken together, the 

demand and the invitation served as constructive notice that [he] 

could have no reasonable expectation of privacy in anything that 

he did not remove from his former classroom after that date.  By 

deliberately declining to retrieve his belongings…while at the 

same time surrendering the key to his locked file cabinet, [he] 

relinquished whatever expectation of privacy he formerly had in 

the materials contained in the classroom, including those in the 

locked file cabinet. 

 

Id., at 182-183 (emphasis added) (citations omitted).  Thus, the Court held the employee had no 

expectation of privacy in the materials contained in the classroom.  Furthermore, the Court held 

the school district‘s search and seizure was reasonable.  For, ―the search of the employee‘s 

classroom and the removal of his personal belongings therefrom were reasonably necessary for a 

non-investigatory work-related purpose – that is, to clean and organize the classroom so that a 

new teacher could have the materials, equipment, and space necessary to assume [the 

employee‘s] responsibilities for the remainder of the school year.‖  Id., at 184.  Accordingly, the 

Court affirmed the district court‘s determination that the defendants were entitled to summary 

judgment on the employee‘s claim of unreasonable search and seizure on his property. 

 

 The Southern District of New York clarified the Second Circuit‘s holding in Shaul v. 

Cherry Valley-Springfield CSD, supra, in U.S. v. Venkataram, 2007 WL 54564 (S.D.N.Y. 2007).  

In that case, New York City Department of Investigation (―DOI‖) officials commenced an 

investigation into computer services contracts that the Office of the Chief Medical Examiner 

(―OCME‖) awarded to a company named Comprehensive Computer Resources (―CCR‖).  
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Specifically, the defendant was suspected of ―inappropriate procurement activities in relation to 

the acquisition of software‖ involving CCR.  Id., at 1.  As a result, the defendant was suspended 

and subsequently resigned.  Thirty (30) days after the employee was suspended, OCME general 

counsel required the physical space of the defendant‘s office, at which time a search of the office 

was organized to ―separate out OCME property‖, ―inventory and secure personal property,‖ and 

secure any evidence of wrongdoing related to DOI‘s investigation.  Id., at 2.  The defendant 

moved to suppress the physical evidence seized by DOI, arguing he maintained a reasonable 

expectation of privacy in his office at the time of the search, despite having already been 

suspended for thirty days and having resigned his position because, unlike the teacher in Shaul, 

he was not provided with an adequate opportunity to recover his personal property.  The Court 

held: 

 

While undoubtedly a persuasive factor in Shaul for determining 

whether there was still a reasonable expectation of privacy, the 

case does not go so far as to require an employee to always provide 

an affirmative invitation in order for there to be sufficient notice 

that a privacy interest is being lost.  The search in Shaul took place 

fifteen days after the teacher had been only suspended, while the 

search of the [employee‘s] office took place more than thirty days 

after he had been suspended, as well as after he had officially 

resigned. 

 

While a reasonable expectation of privacy may continue to exist 

following resignation if there is no opportunity at all to retrieve 

personal items, those facts are not present here.  [The employee] 

had ample opportunity to inform DOI or OCME by himself or 

through his counsel that he needed to recover personal property 

from his former offices… 

 

Id., at 4 (citations omitted).  Accordingly, the employee‘s motion to suppress physical evidence 

seized from his former offices was denied. 

 

 What can school officials do to minimize their risk of violating a school employee's 

Fourth Amendment rights?  

 

Districts should consider adopting a formal policy that puts teachers on notice that desks, 

computers, file cabinets and storage areas belong to the school district and that the district 

reserves the right to inspect these areas for a work-related reasons, including investigations of 

misconduct. Such a policy would serve as evidence that teachers have no reasonable expectation 

of privacy over these areas and thus a search of them would not violate any constitutional right to 

privacy.  Searches and Seizures in the School Workplace: Where Does the Teacher Stand, 192 

Ed. Law Rep. 1 (2004).  In addition, District‘s should require staff to execute an 

acknowledgment form related to such policy and which confirms that they have no reasonable 

expectation of privacy. 
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Before conducting a search of an employee's work area, school officials should ask 

themselves whether such a search is reasonable in two respects.  First, do school officials have a 

reasonable basis for conducting the search in the first place?  In other words, is it reasonable at 

its inception? And second, is the scope of the search reasonable, or is it unreasonably intrusive 

given the nature of the matter that triggered the search?  Id. 

 

School officials should inform suspended employees that they are barred from their work 

areas, and are required to return all school keys, and invite them to retrieve personal belongings. 

These actions would help make clear that no matter what privacy expectation a suspended 

employee may have had prior to suspension, that expectation ceased at the time the suspension 

occurred.  Id. 

 

 Video Surveillance of Employees 

 

 Case law supports the constitutionality of video surveillance of employees if: 1) the work 

area to be monitored is open, so that employees do not have a reasonable expectation of privacy; 

2) employees are on notice of the surveillance and the camera‘s ―field of vision‖; and 3) the 

monitoring is visual only, meaning no sound.   Similarly, the surveillance may not intercept or 

record conversations between employers.   

  

 Thompson v. Johnson County Community College, 930 F. Supp. 501  

 (D. Kan. 1996): 

 

The Federal District Court in Thompson upheld the use of silent video cameras for 

monitoring employees in a school (College) setting.  The court held the college did not violate 

the fourth amendment rights of security guards when it set up a silent video camera in a guard‘s 

locker area.  The court stated the guards did not have a reasonable expectation of privacy in the 

locker areas because the lockers resembled other school hallways, the lockers were open to 

custodians who stored supplies there, and the lockers were not locked. Notably, in addition to 

using this area to store their personal belongings, security personnel occasionally would utilize 

this area as a dressing and changing room.  The Court held that while an individual may be able 

to assert a right to privacy in his personal locker, this does not mean he/she has a reasonable 

expectation of privacy in the area surrounding his/her locker.   

 

  Vega-Rodriguez v. Puerto Rico Telephone Company, 110 F.3d 174 (1
st
 Cir. 1997): 

 

The Court of Appeals for the First Circuit held that a public employer may constitutionally 

monitor an open workplace area by means of continuous video surveillance that is exclusively 

visual and does not include microphones or eavesdropping capability.  The court noted that 

intrusion upon personal privacy violates the Fourth Amendment only if the challenged conduct 

infringes upon some reasonable expectation of privacy.  This expectation of privacy must be 

both subjective and objective.  In other words, there must be an actual expectation of privacy on 

the part of a public employee and that expectation must be one which society recognizes as 

reasonable.  Although the court assumed for purposes of the summary judgment motion, that the 

employees had a subjective expectation of privacy while at work, it went on to hold that society 

would not recognize as reasonable an expectation of privacy against being viewed in an open and 
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undifferentiated work area, not set aside for the employee‘s exclusive use.  The court reasoned 

that persons cannot reasonably maintain an expectation of privacy in that which they display 

openly and therefore there is no objectively reasonable expectation of privacy against disclosed, 

soundless video surveillance while at work.  

 

The court also noted that the extent of a reasonable expectation of privacy often turns on 

the intended purpose of the employer‘s intrusion. An employer has a legitimate interest in the 

efficient operation of the workplace and supervisors may monitor at will that which is in plain 

view within an open work area.  The court found it significant that the employer acted overtly by 

giving the employees notice of the surveillance and disclosed the cameras‘ field of vision.  The 

court cautioned that the covert use of clandestine cameras or electronically-assisted 

eavesdropping may not pass constitutional muster.        

 

 Notably, there does not appear to be authority for the installation of audio equipment to 

record conversations.  In fact, Title I of the Electronic Communications Privacy Act, 18 U.S.C. § 

2510 creates a private cause of action for a person ―whose wire or oral communication is 

intercepted or used in violation of this act‖. Therefore, a video camera with audio capability 

which captures oral communications could subject the district to liability under Title I.  

Similarly, New York‘s eavesdropping statutes, Penal Law §§ 250.0 and 250.05 makes it a Class 

E felony to engage in: (a) wiretapping; (b) mechanical overhearing of a conversation; (c) 

intercepting or accessing of an electronic communication.  This statute prohibits a person who is 

not present at a conversation or discussion from intentionally overhearing or recording the 

conversation or discussion by means of an instrument, device or equipment without the consent 

of a party to the conversation or discussion.  

 

 Patrolmen's Benevolent Association of City of New York v. City of New York, 2000 WL 

307377 (E.D.N.Y. 2000): 

 

A video camera was installed in the window blinds of the muster room, a room used for 

daily roll call, in-service training, witness interviews and the posting of notices, in an attempt to 

identify the person defacing the wanted posters. Plaintiffs alleged the warrantless surveillance 

was an unreasonable search and seizure in violation of their First, Fourth and Fourteenth 

Amendments rights.  The court noted that whether a public employee has a reasonable 

expectation of privacy with respect to investigations for workplace misconduct is entirely 

dependent on the context and should be determined on a "case by case" basis. Id. at *2 (citing 

O'Connor, 480 U.S. at 717-18, 107 S.Ct. 1492). The court found that this "highly variable, fact-

specific standard has produced varied results and cannot be said to delineate a clearly established 

right for qualified immunity purposes." Id.  The Court dismissed the plaintiff‘s claims against the 

defendant City of New York, etc., holding the defendants were entitled to qualified immunity 

since the plaintiffs had no clearly established right such that it could fairly be said that the 

defendants knew or understood their conduct to be unlawful. 

 

 DeVittorio v. Hall, 589 F.Supp.2d 247 (S.D.N.Y. 2008): 

 

In DeVittorio, Police officers brought an action against village officials, stemming from 

placement of a video recorder in employee locker room, alleging in part a violation of their 
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Fourth Amendment rights.  The court found there was no general right of privacy in an employee 

locker room, especially when a locker room is accessible to all employees in the Department at 

any time and used for general purposes aside from changing clothes, such as storing personal 

equipment, using exercise equipment, getting mail and reading notices. The court noted that the 

bathroom and shower area were entirely separate from the locker room with a separate door.   

 

However, the court found that because the area was used for private functions, such as 

changing clothes, the employees had a reasonable expectation of privacy from covert video 

surveillance while in the locker room.  Id. 

 

 Collective Bargaining Issues and Video Surveillance 

 

 In the Matter of Amalgamated Transit Union, Local 1342 v. Niagra Frontier Transit 

Metro System, Inc., 36 NYPER ¶ 3036 (2003), PERB affirmed the ALJ's finding that the 

transit authority violated its bargaining obligation when it refused the union's demand to 

bargain the impact of using video footage from bus surveillance cameras in disciplinary 

proceedings.   Even assuming the transit authority determined no impact existed, it still 

had a duty to bargain the decision and could not condition bargaining upon proof of 

impact. 

 

 In the Matter of Public Employees Federation of AFL-CIO and Roswell Park Cancer 

Institute, 34 PERB ¶ 4582 (2001), aff‘d on other grounds, 34 PERB ¶ 3040 (2001), the 

Administrative Law Judge (―ALJ‖) determined that a security surveillance policy was not 

a mandatory subject of negotiations if it did not carry with it a threat of discipline, did not 

require employee participation and was designed to apply to the general public as well as 

to the employee population.   

 

 In State of New York (South Beach Psychiatric Center), 19 PERB ¶ 4550 (1986) the ALJ 

found that unilateral imposition of search procedures that carried with it possible 

disciplinary action for refusal to cooperate with the search, was a mandatory subject of 

bargaining because the disciplinary component was clearly aimed at employees and not 

the public in general. The ALJ noted that employer action intended to apply to a group 

composed only in part of public employees has no relationship to employment status and 

does not therefore encompass terms and conditions of employment.   

 

 In City of Syracuse, 14 PERB ¶ 4645 (1981), the ALJ held that the city‘s unilateral 

installation of surveillance cameras in the work areas of its police garages for security 

purposes was within its management prerogative and not mandatorily negotiable even 

though the cameras could be used to monitor the employees activities.  The ALJ reasoned 

that ―an employer‘s right to record the activity of its employees becomes negotiable only 

where the employees are required to participate in the recording process, for it is at that 

point that they are called upon to assist in the implementation of a managerial decision.‖  

Accordingly, it is not a mandatory subject of negotiations if the surveillance is not solely 

directed at monitoring employee conduct. 
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Although there is language in the City of Syracuse decision tending to support unilateral 

action to monitor employee workplaces solely for the purpose of surveillance of employees, 

PERB has not yet had occasion to rule on this precise factual pattern.  Accordingly, the 

installation of a surveillance camera is not a mandatory subject of negotiation if it does not carry 

with it a threat of discipline, does not require employee participation, and is designed to apply to 

the general public as well as to the employee population.   

 

  Surveillance – Recommended Signage 

 

 New York Penal Law § 250.45, prohibits unlawful surveillance, which is defined as the 

―viewing, broadcasting, recording, selling or disseminating of images of a person‘s intimate parts 

at a time or place when the person has a reasonable expectation of privacy and without consent.‖  

However, Penal Law § 250.65 exempts video surveillance systems from the § 250.45 prohibition 

where the video surveillance devices are ―clearly and immediately obvious‖ or “where a written 

notice is conspicuously placed on the premises stating that a video surveillance system has been 

installed for the purpose of security.”    

 

As there is no additional guidance pertaining to exact language for signs identifying the 

presence of security cameras, we recommend that Districts provide the following language in 

their surveillance policies: 

 

  Sample Policy:  

 

USE OF SURVEILLANCE CAMERAS IN THE SCHOOL 

DISTRICT  
 

The Board of Education recognizes its responsibility to promote 

and foster school safety and to help create a safe and effective 

learning environment. After having carefully considered and 

balanced the rights of privacy with the District's duty to promote 

discipline, health, welfare and safety of staff and students, as well 

as that of the general public who has occasion to use school 

facilities, the Board supports the use of surveillance cameras in its 

schools, its buses and/or on school grounds.   

 

District surveillance cameras will be used in areas deemed 

appropriate by the Superintendent of Schools, but will not be used 

in locations where appropriate confidential or private 

activities/functions are routinely carried out (e.g., bathrooms, 

locker rooms, changing rooms).  Audio recordings shall not be 

utilized by School District Officials for surveillance purposes; such 

prohibition does not preclude the use of audio recordings by law 

enforcement officials in accordance with their official duties and/or 

as otherwise authorized by law. 

 



 

80-20-96337 
13 

Any video recording used for surveillance purposes in school 

buildings, school buses and/or on school property shall be the sole 

property of the District.  All video recordings will be secured to 

avoid tampering and ensure confidentiality in accordance with 

applicable laws and regulations.  Release of such videos will be 

made only as permissible pursuant to applicable law. 

 

Appropriate signage will be posed at entrances to the school 

campus and/or at major entrances into school buildings notifying 

students, staff and the general public of the District's use of the 

surveillance cameras.  Students and staff will receive additional 

notification, as appropriate, regarding the use of surveillance 

cameras in the schools, school buses and/or on school grounds.  

Such notification may include, but is not limited to, publication to 

the District calendar, employee handbook and student handbook. 

 

The Superintendent of Schools or the Superintendent's designee is 

directed to develop appropriate regulations to implement this 

Policy. 

 

Reference: 

14 PERB decision 4645 (1981) 

19 PERB decision 3029 (1986) 

34 PERB decision 4582 (2001) 

New York Penal Law § 250.45 

 

 Notably, the Commissioner of Education has upheld the use of a video camera on a school 

bus to maintain order on the bus. Appeal of Burrows, 39 Ed. Dep‘t. Rep. 212 (1999). In Burrows, 

the school district installed the video camera on a bus in order to monitor specific complaints 

about disruptive behavior. The Commissioner of Education noted in the decision ―in order to 

ensure student safety, a board of education must be free to regulate the conduct of students being 

transported by the district.‖    

 

 Surveillance Cameras May Inadvertently Create False Sense of Security 

 

 There are cases which hold that if a person relies on the presence of the security cameras, 

and a promise that someone is monitoring the security cameras, a special duty of care may be 

created.    

 The general rule is that a school district does not owe the public a proprietary duty of 

protection similar to that a landlord owes its tenants.  The courts have held that the provision of 

security is a governmental function and not a proprietary one.  Accordingly, a school district is 

generally immune from liability for inadequate security measures. See Jacobellis v. City of New 

York,  197 A.D.2d 671, 671-672, 602 N.Y.S.2d 877, 878 (2 Dep‘t 1993) (finding school does not 

have a proprietary duty of care, and provision of security is a governmental function);   
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However, there is a narrow exception to this rule, as articulated in Daniels v. City of New 

York,  2007 WL 2040581, 12 (S.D.N.Y.,2007). ―[I]n New York, ‗it is recognized that the only 

narrow exception to the general rule that a municipality cannot be held liable for its failure to 

protect the public at large from harm exists when the plaintiff can establish the existence of a 

special relationship, running from the municipality to the individual or protected group, thereby 

creating a special duty owed to the plaintiff.‘‖ Id. (citing  Krakower v. City of New York, 629 

N.Y.S.2d 435, 436 (1st Dep't 1995); Pascucci v. Board of Educ. of the City of New York, 758 

N.Y.S.2d 54. 55 (1st Dep't 2003)).  

The elements of this ―special relationship‖ are: (1) an assumption by the municipality, 

through promises or actions, of an affirmative duty to act on behalf of the party who was injured; 

(2) knowledge on the part of the municipality's agents that inaction could lead to harm; (3) some 

form of direct contact between the municipality's agents and the injured party; and (4) that party's 

justifiable reliance on the municipality's affirmative undertaking Cuffy v. City of New York,  69 

N.Y.2d 255, 260 (1987) (citing Shinder v. State of New York, 62 N.Y.2d 945).  

 In a rare case, the district could be liable under an ―assumed duty‖ theory, if a plaintiff 

could show that she he or she was ―lulled into a false sense of security‖ by the expectation that 

the security cameras were monitored, and as a result, took fewer precautions when entering the 

building.  See Benitez ex rel. Maldonado v. Whitehall Apartments Co., LLC,  2008 WL 1744268, 

5 (N.Y.Sup.,2008) (citing World Trade Knitting Mills v. Lido Knitting Mills, 154 A.D.2d 99 [2d 

Dept 1990]). 

 GPS Systems  

 

Technological innovations in recent years have resulted in an increased usage of 

technology to track the movements of employees.  Many employers use some type of monitoring 

technology to track employee movements, such as Global Positioning Systems devices (―GPS‖), 

Blackberries and Smart Cards for reasons related to the safety of students and personnel, as well 

as for operational efficiency.  The use of GPS technology by employers has generated a myriad 

of concerns, not the least of which are employee privacy, interference with off-duty conduct, 

increased employee participation in record keeping, and the use of GPS data in employee 

discipline. 

  

In Matter of CSEA and County of Nassau, 41 PERB ¶ 4552 (2008), the County 

unilaterally required certain employees to carry GPS-enabled cellular telephones. Finding the 

County had not violated its obligation to bargain, PERB noted an employee may simply turn 

on/off a GPS-enabled telephone at the beginning and end of breaks and/ or the beginning and end 

of the workday.  In this regard, GPS would have no greater impact upon an employee‘s privacy 

rights than that of a supervisor assigned to accompany a particular employee throughout the 

workday; an assignment well within an employer‘s discretion.  

 

With respect to GPS-enabled vehicles, in Matter of CSEA and Village of Hempstead, 41 

PERB ¶ 4554 (2008), PERB recognized an employer‘s managerial right to know the location of 

its property in upholding an employer‘s unilateral decision to require employees to operate GPS-

equipped vehicles. Provided there is no increased restriction on an employee‘s use of off-duty 
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time, PERB found no concomitant obligation to bargain arises from the use of GPS in this 

regard.  

 

In Matter of CSEA and County of Nassau and again in Matter of CSEA and Village of 

Hempstead a question also arose as to whether the use of GPS technology, and its ability to 

generate records regarding the movement of employees, implicates discipline and therefore 

triggers the obligation to bargain. Again, in both instances, PERB found it undisputed that an 

employer possesses the managerial prerogative to unilaterally demand that employees utilize a 

certain type of equipment. That the use of a specified type of equipment implicates discipline is 

of no matter; it does not create a bargaining obligation. 

 

The use of GPS- generated records in an employee disciplinary matter was recently 

affirmed by the Supreme Court, Appellate Division, First Department in Halpin v. Klein, 62 

A.D.3d (1
st
 Dep‘t 2009). 

 

Additionally, several other courts have addressed issues regarding GPS monitoring.  In 

Otis Elevator Co. v. Local 1, 2005 W.L. 2385849 (S.D.N.Y. 2005), the company assigned 

employees to company vehicles with GPS technology with the intent to ―dispatch employees 

more efficiently and track mileage, with the added benefit that the devices would both facilitate 

the interception of stolen vehicles and reduce insurance costs‖.  The employees objected to the 

use of GPS technology, alleging it would lead to closer monitoring of their behavior, both on and 

off duty.  The arbitrator ruled in favor of the company, and the award was later found 

enforceable in Federal District Court.  

 

 In another recent case, New York City Department of Education v. Halpin, a New York 

City carpenter was fired after a GPS in his employer issued cell phone showed that he had left 

work early.  A New York State administrative law judge upheld the termination, finding that the 

affected employee had falsified time cards.  (OATH Index No. 818/07 (8/07).  

 

 In a recent Connecticut case, Gerardi v. City of Bridgeport, 2007 WL 4755007 

(Conn.Super. 2007), the plaintiff, a city fire inspector, alleged that the city secretly equipped its 

vehicles with GPS systems and then improperly sought to discipline him, based upon data from 

the GPS which showed that he was not properly performing his job.  The court dismissed the 

plaintiff‘s claims, relying in part on a United States District Court decision from Utah (Oman v. 

Davis Sch. Dist., 2003).  Plaintiff was employed by the school district and also owned and 

operated an electrical contracting business.  The district claimed that plaintiff was leaving the 

school job during the day to perform work related to his private business.  A GPS system was 

placed in the district owned vehicle driven by plaintiff in the course of his school employment.  

Notably, the court held: 

 

The installation of the GPS tracking device did not constitute a 

search because it created only a potential invasion of privacy and 

did not constitute a seizure because it did not meaningfully 

interfere with plaintiff‘s possessory interests.  The only possible 

fourth amendment violation would need to occur as a result of the 

monitoring.  However, in this case, the monitoring of the tracking 
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device was of movements on public roads that could have been 

obtained through visual surveillance…there is no expectation of 

privacy as to travel on public roads and thus no constitutional 

violation. (emphasis supplied). 

 

 

Before authorizing purchases of GPS equipment, school boards should have an 

understanding of how the district plans to use the equipment and the legal implications of those 

uses. Ideally, GPS will be implemented in ways that help a district be a conscientious steward of 

public assets as well as be consistent with district goals of maintaining high morale and good 

employee relations. 
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 Search And Seizure Under The Fourth Amendment - Students 

 

 

The Fourth Amendment and Article I, Section 12 of the New York State Constitution protect 

individuals from unreasonable government searches and seizures, and ―probable cause‖ is the 

level of suspicion generally required for a search or seizure.  However, in New Jersey v. T.L.O., 

469 U.S. 325 (1985), the United States Supreme Court ruled that school officials may search a 

student on ―reasonable suspicion‖ that a student has violated a law or school rule, a standard 

lower than probable cause. This lower standard is primarily the result of the special need to 

maintain discipline in public schools, and partly the result of a school official standing in loco 

parentis to students.  

 

 Generally, the scope of a school search will be permissible if the measures used were 

related to the objectives of the search and not excessively intrusive in light of the age and sex of 

the student, and the nature of the infraction.  New Jersey v. T.L.O., supra.   

 

 Lockers 

 

Generally, school district officials can search lockers assigned to students unless they 

have relinquished control over the lockers assigned to the students.  People v. Overton, 20 

N.Y.2d 360 (1969).   

 

Accordingly, it is important that school districts establish policies providing that student 

lockers, desks and other storage spaces remain the exclusive property of the school, and that 

students have no expectation of privacy in these areas. 

 

 Strip Searches 

 

In cases involving a high degree of intrusiveness, such as the strip search of students, the 

U.S. Court of Appeals for the Second Circuit has determined that the reasonable suspicion 

standard requires a ―high level‖ of suspicion to justify such a search at its inception.  Phaneuf v. 

Fraikin, 448 F.3d 591 (2d Cir. 2006). 

 

 Safford v. Redding, 129 S.Ct. 2633 (June 25, 2009) 

 

In Safford, the United States Supreme Court recently ruled 8-1 that a strip search of a 

student violated the Fourth Amendment because ―there were no reasons to suspect the drugs 

[school officials were searching for] presented a danger or were concealed in [the student‘s] 

underwear.‖  In this case, a middle school student gave Safford Middle School Principal Kerry 

Wilson a white pill that he said a student named Marissa Glines had given him. He said others 

students were planning on taking the pills at lunch. Wilson learned from the school nurse the pill 

was prescription Ibuprofen 400 mg. School district policy prohibited the possession and use of 

prescription and over-the-counter drugs without permission. After finding various contraband 

items in a day planner within Marissa‘s reach, Wilson asked Marissa to empty her pockets and 

open her wallet. Marissa produced several pills, including a 200 mg over-the-counter anti-

inflammatory drug, which she claimed came from Savana Redding. Wilson then questioned 
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device, consulted with a police officer prior to administering the test to ensure the test was being 

conducted properly, and had the device‘s calibration validated upon return of the device. Based 

on the test results, along with the other evidence of alcohol consumption, the Commissioner 

upheld the suspension.   

 

 Notably, the Commissioner of Education has not yet addressed the use of random 

breathalyzer tests. 

 

 Use of Drug-Sniffing Dogs 

 

 The use of trained narcotics dogs to detect the presence of drugs in public schools is 

currently an open question insofar as neither the United States Supreme Court nor the New York 

Courts have ruled whether a dog sniff of students constitutes a ―search‖ pursuant to the Fourth 

Amendment, thereby requiring individualized reasonable suspicion prior to the initiation of the 

search.  The decisions of federal appellate courts outside New York, however, have upheld the 

use of trained narcotics dogs to conduct suspicionless ―sniffs‖ of student lockers and cars, citing 

the student‘s limited privacy interest in this area, and finding this type of action does not 

constitute a ―search‖ under the Fourth Amendment. See e.g. B.C. v. Pumas Unified Sch. Dist., 

192 F.3d 1260 (9th Cir. 1999); Horton v. Goose Creek Indep. Sch. Dist., 690 F.2d 470 (5th Cir. 

1982), cert. denied, 463 U.S. 1207 (1983); Zamora v. Pomeroy, 639 F.2d 662 (10th Cir. 1981).  

 

 Federal Courts of Appeals for Circuits other than our own Second Circuit have addressed, 

and reached inconsistent conclusions, as to whether a dog search of students‘ persons constitutes 

a search within the purview of the Fourth Amendment.  Although not conclusive, these decisions 

offer some guidance as to how the New York courts may rule upon this issue in the future.   

 

 Two United States Court of Appeals decisions have held that such dog searches do 

constitute a search within the meaning of the Fourth Amendment.  In B.C. v. Plumas Unified 

School District, 192 F.3d 1260 (9
th

 Cir., 1999), students were told to exit their classrooms, and 

upon their exit, passed a drug-sniffing dog stationed outside the door.  The students were then 

told to wait outside the classroom as the dog sniffed backpacks, jackets, and other belongings.  

When the students were allowed to return to the classroom, they again walked past the dog.  The 

dog alerted to the same student twice, both as he initially walked out of the classroom, and also 

when he returned to the classroom.  That student was taken away and searched for drugs, but 

none were found.  In analyzing whether the dog sniff constituted a search within the meaning of 

Fourth Amendment, the court first stated that ―a ‗search‘ occurs when an expectation of privacy 

that society is prepared to consider reasonable is infringed.‖  The Ninth Circuit ultimately 

determined that the ―close proximity sniffing of the person is offensive whether the sniffer be 

canine or human,‖ and that since the dog sniff at issue infringed upon the student‘s reasonable 

expectation of privacy, the dog sniff was a search within the meaning of the Fourth Amendment.   

 

 Having determined that a search occurred, the Court went on to analyze whether the 

search was constitutional pursuant to the Fourth Amendment.  According to New Jersey v. 

T.L.O., to be reasonable under the Fourth Amendment, a search must ordinarily be based upon an 

individualized suspicion of wrongdoing.  However, the Court in Plumas found that despite a lack 

of individualized suspicion, a suspicionless search may be reasonable in limited circumstances, 
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where the privacy interests implicated by the search are minimal and outweighed by an important 

governmental interest that would be placed in jeopardy by a requirement of individualized 

suspicion.  In accessing the students‘ privacy interests implicated in this case, the Court found 

that a dog sniff is ―highly intrusive‖ for several reasons.  First, ―the body and its odors are highly 

personal.‖   Second, ―dogs often engender irrational fear.‖  Third, ―the fact that the search was 

sudden and unannounced added to its potentially distressing, and thus invasive character,‖ and 

fourth, the ―search was completely involuntary.‖  Thus, the Court concluded that the students‘ 

privacy interests were not minimal. 

 

 Then, in determining the government‘s interest in conducting the search, the Court stated 

that ―there can be no dispute that deterring drug use by students is an important, if not 

compelling governmental interest.‖  However, the Court found that the ―record here does not 

disclose that there was any drug crisis or even a drug problem in the high school,‖ and therefore 

concluded that the random and suspicionless dog sniff search of the student was unreasonable in 

the circumstances. 

 

 Additionally, the United States Court of Appeals for the Fifth Circuit, in Horton v. Goose 

Creek Independent School District, 690 F.2d 470 (1982), held that a dog sniff of students 

constitutes a search within the meaning of the Fourth Amendment.  In this case, the dog sniffed 

around each child, putting its nose on the child and scratching and manifesting other signs of 

excitement in the case of an alert.  Doberman pinschers and German shepherds were used 

precisely because of the image maintained by the large dogs.  Based upon this type of search, the 

Court stated that ―on the basis of our examination of the record which indicates the degree of 

personal intrusiveness involved in this type of activity, we hold that sniffing by dogs of the 

students‘ persons in the manner involved in this case is a search within the purview of the Fourth 

Amendment.‖  The Court went on to find that the search was not reasonable under the 

circumstances, and thus violative of the Fourth Amendment.  In so holding, the Court declared 

―the intrusion on dignity and personal security that goes with the type of canine inspection of the 

student‘s person involved in this case cannot be justified by the need to prevent abuse of drugs 

and alcohol when there is no individualized suspicion, and we hold it unconstitutional.‖ 

 

 Alternatively, the United States Court of Appeals for the Seventh Circuit affirmed a 

decision which held that a dog sniff of students does not constitute a search within the meaning 

of the Fourth Amendment.  In the District Court opinion, which was upheld by the Seventh 

Circuit in Doe v. Renfrow, 631 F.2d 91 (1980), the Court upheld a random search of students by 

dogs that was conducted by leading the dogs through the classrooms in the junior and senior high 

schools.  In this case, the Court found that prior to the search, the school administrators compiled 

an extensive list of previous incidents of drug use within the school, and the atmosphere within 

the school was one of frustration on the part of school administrators and faculty brought about 

by their inability to control or arrest the drug use problem.  The Court also determined that there 

was evidence from some students of refusal to speak out against those students using drugs for 

fear of reprisals.  ―The school officials, therefore, had outside independent evidence indicating 

drug abuse within the school.‖  Based upon the evidence upon which the District conducted the 

search, the Court determined that ―in a public school setting, school officials clothed with the 

responsibilities of caring for the health and welfare of the entire student population may rely on 

such general information to justify the use of the canines to detect narcotics.‖  The Court 
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ultimately held that ―in matters concerning the reasonable exercise of supervision and authority 

by school officials, this Court recognizes that a certain balancing occurs between an individual 

student‘s rights and the school administrator‘s need to protect all students and the educational 

process.‖  Based upon this weighing of interests, the Court held that the actions of the school 

officials leading up to an alert by one of the dogs was reasonable, and not a search for purposes 

of the Fourth Amendment. 

 

 Most recently, on March 25, 2009, a U.S. District Court in New Hampshire ruled that the 

use of drug sniffing dogs by police to conduct a drug sweep of a high school, which 

encompassed such personal items as student backpacks and purses, did not constitute a search 

implicating students‘ Fourth Amendment Rights.  Doran v. Contoocook Valley Sch. Dist., No. 

616 F.Supp.2d 184 (D. New Hampshire 2009).  The sweep was conducted by local and state 

police after school officials became increasingly concerned they had a significant drug problem.  

Shortly before police arrived, the students were asked to assemble on the football field and leave 

their personal items behind in the building.  The dogs sniffed the personal items that were left 

behind.  Although no illegal substances were found, a group of parents sued the school district 

alleging the sweep violated the students‘ Fourth Amendment right to be free from unreasonable 

searches.  The court concluded that canine sniffs of school lockers, cars, and luggage are not 

searches within the meaning of the Fourth Amendment, and emphasized that the sweep did not 

involve sniffing anyone‘s person but merely personal belongings. 

 

 Thus, a suspicionless search by a dog for drugs may be upheld, pursuant to Plumas, 

supra, and Doran, supra, despite a lack of individualized suspicion, where the privacy interests 

implicated by the search are minimal and outweighed by an important governmental interest that 

would be placed in jeopardy by a requirement of individualized suspicion.  However, it must be 

reiterated that currently, New York Courts have not decided that a dog sniff of students is not a 

search, and we are not able to predict with any degree of certainty how the Courts will rule upon 

this issue in the future.  Therefore, it is very possible that the Court may rule that a dog sniff is a 

search within the meaning of the Fourth Amendment, thereby making such a random, 

suspicionless search violative of the Fourth Amendment.  

 

 Interestingly however, in Appeal of F.W., 48 Ed. Dept. Rep. ___, Decision No. 15,897 

(2009), decided on March 25, 2009, the Commissioner of Education addressed a case where it 

appeared that a police officer conducted a random search of school grounds with a drug-sniffing 

dog.  Specifically, ―a pre-arranged search of school grounds for narcotics and marijuana was 

conducted by a county deputy sheriff K-9 officer.‖  When the officer‘s dog alerted the officer to 

the car registered to the student‘s father, the principal asked that the student be brought to the 

school parking lot.  When the officer asked if he could search the car, the student agreed, and the 

officer uncovered a small quantity of marijuana.  The student was suspended for five days from 

May 13 to 19, 2008, and his mother, the petitioner challenged, in part, the finding of guilt and 

penalty imposed by the respondent school district, requesting that the suspension be expunged 

from her son‘s record.  Notably, however, the petitioner did not challenge her son‘s suspension 

on Fourth Amendment grounds.  The petitioner did not dispute that the search revealed 

marijuana in the car her son drove to school.  Rather, petitioner argued there was no proof that 

her son knew the marijuana was present in the car that was also driven by his father and brother.  

Petitioner also challenged the search because permission was not obtained from the owner of the 
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car, the student‘s father.  The Commissioner held that, because the petitioner‘s son drove the car, 

explicitly consented to the search, and produced the keys to unlock the car when requested, and 

thus the respondent obtained permission from the individual with control over the vehicle at the 

time it was parked on school grounds, he could not find that the search was improper based on 

lack of consent.  

 

 Police Involvement in School Searches 

 

 Until recently, there has been no clear standard for assessing the validity of searches 

conducted by school officials in conjunction with or at the request of police authorities (see New 

Jersey v. T.L.O., 469 U.S. 325 (1985); Doyle v. Roundout Valley CSD, 3 A.D.3d 669 (2004)).  

Courts throughout the county have reached different conclusions.  However, at least one court 

outside New York has applied the reasonable suspicion standard to combined police and school 

officials‘ searches.  Carson v. Cook, 810 F.2d 188 (1987), cert. denied, 482 U.S. 930 (1987). 

 

However, on October 31, 2008, the District Court for the Eastern District of New York 

decided Vassallo v. Lando et al, 591 F.Supp.2d 172 (E.D.N.Y. 2008), and held that school 

officials were required only to have ―reasonable suspicion‖ to search plaintiff, an eleventh grade 

student in a district high school, despite a police officer‘s presence for such search.  On February 

14, 2006, during ninth period, a fire was started in the third floor boys‘ bathroom.  Shortly after 

the fire was discovered, a teacher witnessed the plaintiff walking in a hallway around the corner 

from the bathroom.  The teacher told the Principal he had seen the plaintiff in the hallway.  The 

Principal summoned the plaintiff to his office and announced he suspected he  was responsible 

for the fire.  After a police officer arrived, the plaintiff‘s backpack was searched and marijuana 

seeds were found.  When he was searched further, marijuana was found in a baggie tucked into 

the waistband of his boxer shorts.  The plaintiff was arrested and suspended from school for 

marijuana possession.  Thus, the student‘s mother sued, asserting in part that the search violated 

his Fourth Amendment protection against unreasonable search and seizure.  After discovery was 

concluded, the defendants moved for summary judgment.  Judge Bianco rejected plaintiffs‘ 

argument that, because of police involvement, the search had to be supported by the higher 

probable cause standard.  Judge Bianco noted that it was undisputed that school authorities made 

the initial decision to interview and search the plaintiff, and the police were called after he 

refused to consent to the search.  Accordingly, school officials were required only to have 

―reasonable suspicion‖ to search him: 

 

The T.L.O. standard should apply to the situation here where it is 

undisputed that the school authorities made the initial decision to 

interview and search [the student], and then called the Nassau 

County Police to assist them after [the student] refused to consent 

to the search.  To hold otherwise would potentially discourage 

school administrators from seeking the assistance and expertise of 

the police in a school‘s effort to address criminal and potentially 

dangerous situations that may be rapidly unfolding on school 

property.  Neither the Fourth Amendment itself, nor the 

jurisprudence of the Supreme Court and Second Circuit 
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interpreting the Fourth Amendment, requires such an absurd result 

in the context of this case (emphasis added).  

 

 Judge Bianco determined that the search of the plaintiff‘s backpack was justified at the 

inception because he was in the vicinity of the fire at the time of the alarm, and because he 

covered his face after encountering a teacher.  Thus, the search of his belongings, including his 

backpack, in these circumstances was supported by reasonable suspicion.   

 

 Accordingly, if a police officer arrives after a school district determines to search a 

student, but is nonetheless present for such search, the lower T.L.O. ―reasonable suspicion‖ 

standard will apply.   

 

 Regarding what standard should be applied when a school search is conducted by police 

authorities with minimal involvement by public school officials, one New York court applied the 

reasonable suspicion standard in a case where the search was conducted by a school safety 

officer assigned exclusively to school security.  Matter of Stephen A., 308 A.D.2d 359 (1st Dept. 

2003).  However, other courts outside New York have determined that police officers involved in 

school searches with minimal school involvement require probable cause.  State v. Tywayne H., 

933 P.2d 251 (N.M. 1997); Picha v. Wielgos, 410 F.Supp. 1214 (N.D. Ill. 1976).   

 

 Use of Video/Audio Cameras in Monitoring Student Activity 

 

In Appeal of D.M., 47 Ed. Dept. Rep. 433 (2008), petitioner‘s son was suspended for 

making and displaying a hangman‘s noose in the boys physical education locker area.  At the 

hearing, the district introduced a statement by the student, in which he admitted that he had 

fashioned a noose out of a short piece of string and hung it on the stair railing leading down to 

the gym, and a copy of a video from a surveillance camera showing the student tying and 

hanging the string.  The petitioner subsequently contended that the school district respondents‘ 

actions were arbitrary, unfair and excessive, and that the charges were not supported by 

substantial evidence.  The Commissioner of Education held that, even if the appeal were not 

dismissed on procedural grounds, it would be dismissed on the merits because the record 

contained the student‘s statement in which he admitted to the charged conduct, and the hearing 

transcript revealed that a video of the incident from the school‘s surveillance system was shown 

during the hearing.  Accordingly, respondents‘ determination was not unreasonable or arbitrary. 

 

 Family Education Rights and Privacy Act (―FERPA‖) 

 

Regarding privacy considerations, there are two court decisions relating to the application 

of FERPA, 34 CFR §99.34, to videos of students fighting captured by school district security 

cameras.  See also: State v. Mark, 697 So.2d 1055 (La. App. 1
st
 Cr. 1997).  In Rome City School 

District Disciplinary Hearing v. Grifasi, 10 Misc.3d 1034 (Sup. Ct. Oneida Co., October 28, 

2005), the Court held the videotape of an altercation recorded on school district video camera 

was not an ―educational record‖ of the meaning of FERPA.   

 

Similarly, in Matter of Rome City Sch. Dist. v. Grifasi, 806 N.Y.2d 381 (2005), the Court 

held the intent of FERPA was to protect the records relating to individual student‘s performance.  
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The Court found records relating to physical security and safety in a school building did not 

pertain to the education performance of the students on the tape.  In that case, a student who was 

involved in an incident with several other students admitted to striking a fellow student.  The 

incident was recorded by a school district video camera.  The film contained images of several 

students.  As part of his disciplinary hearing, the student requested the school district produce all 

videotapes and/or audiotapes depicting the alleged altercation.  Previously, the school district had 

turned the videotape over to the police department, the school district‘s counsel, prior counsel for 

the student and several school officials.  However, the school district opposed the student‘s 

subpoena for the videotape on the grounds that FERPA prohibits its disclosure.  The Court held 

that the videotape was not an education record subject to FERPA because FERPA was intended 

to protect records relating to an individual student‘s performance.  The Court explained that even 

though the student was pictured with other students on the same portion of the videotape, 

balancing the student‘s due process rights against the district‘s interest in protecting 

confidentiality weighted in favor of the student‘s due process rights. Accordingly, the Court 

ordered disclosure of the videotape to the student.  

 

 In State v. Mart, 697 So.2d 1055 (La. App 1 Cir. 1997), a court faced a similar issue of a 

student‘s expectation of privacy while on a school bus.  In Mart a video camera on the bus 

captured a fight, and a local television station requested a copy of the videotape. The school 

board argued FERPA precluded the release of the videotape of the students to the public. The 

court held since the video camera installed on the bus apprised the students their actions could be 

captured on tape and observed, the students did not have a protected privacy interest in shielding 

their identity from the public.      

 

 Notably, as aforementioned, the Commissioner of Education has also upheld the use of a 

video camera on a school bus to maintain order on the bus. Appeal of Burrows, 39 Ed. Dep‘t. 

Rep. 212 (1999). In Burrows, the school district installed the video camera on a bus in order to 

monitor specific complaints about disruptive behavior. The Commissioner of Education noted in 

the decision ―in order to ensure student safety, a board of education must be free to regulate the 

conduct of students being transported by the district.‖    

 

 Metal Detectors 

 

 School districts may use metal detectors if students are given notice that scanning devices 

will be used and procedures are established to control the process of detecting weapons in 

school.   

 

 In People v. Dukes, 151 Misc.2d 295 (1992), a school using metal detectors posted signs 

outside the school building and informed students at the beginning of the school year such 

devices would be used.  In addition, guidelines established that all students entering the building 

had to go through the metal detector, but that if the lines became too long, it could be decided to 

require only every second or third student to go through.  In addition, particular students could 

not be searched unless there was reasonable suspicion the student was in possession of a weapon.  

Furthermore, the Court held the police officers must follow a detailed script as they search for 

weapons, are required to terminate the search at various junctures upon finding the metal which 

activated the scanning device, are not permitted to begin a pat-down search until the scanning 
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device has been activated twice and, even then, the officers must start the pat-down search in the 

precise area where the scanning device has been activated. 

 

 Disciplining the Student 

 

The District‘s efforts to comply with the Fourth Amendment may be for naught if it fails 

to follow proper due process procedures in disciplining the student: 

 

 Examples of Student Suspensions Gone Wrong 

 

Appeal of Florence Parker, 34 Ed. Dept. Rep. 379 (1995): A student alleged the 

petitioner‘s son, Hasan Freeman, sexually assaulted her on a bus.  Specifically, she alleged two 

students physically restrained her while Hasan reached into her blouse and touched her breast.  

Accordingly, petitioner‘s son was suspended.  The complaining witness refused to testify at the 

suspension hearing, stating she was frightened and uncomfortable in the presence of Hasan.  

Accordingly, she met privately with the hearing officer to testify about the events which led to 

her complaint, and her testimony was tape recorded.  In lieu of her live testimony at the 

suspension hearing, the hearing officer played back the tape of her earlier testimony.  Although 

the petition was dismissed as being untimely, the Commissioner noted that if it was true that 

Hasan‘s attorney was not given a chance to cross examine the complaining witness when her 

testimony was recorded, then Hasan was denied due process, because Education Law 

§3214(3)(c) requires that the student, or his counsel, be granted the right to question witnesses 

against him.  Moreover, the Commissioner noted that the serious nature of the allegations against 

Hasan could easily have led to criminal charges against him (the allegations if substantiated 

would constitute sexual abuse in the first degree under Penal Law §130.65, a class ―D‖ felony), 

and could have been reported to the police.  Under such circumstances, the Commissioner 

warned that the school district should have exercised considerably more care in the selection and 

application of the procedures it used to investigate the matter, especially in view of the 

complaining witness‘s obvious fear of Hasan and reluctance to testify against him. 

 

 Appeal of D.Z., 47 Ed. Dept. Rep. 243 (2007): Petitioner appealed the actions of the 

Board of Education of the North Colonie Central School District (―respondent‖) concerning the 

five-day suspension of her son, D.Z., who was accused of being under the influence of marijuana 

on school grounds along with another student, J.L. on May 4, 2007.  On the same day, petitioner 

was told by the hall principal that an informal conference would take place on May 7, 2007.  The 

parties disagree as to whether petitioner was told of her right to question complaining witnesses.  

On May 7, 2007, an informal conference was held and attended by school officials, but not J.L.  

A notice of proposed suspension was provided to petitioner following the informal conference.  

This notice informed petitioner that the hall principal recommended D.Z.‘s suspension for five 

days and that she had the right to an informal conference with the right to question complaining 

witnesses.  By decision dated May 7, 2007, the principal suspended D.Z. from May 5 to 11, 

2007.  This appeal ensued.  Petitioner alleged that the district violated Education Law 

§3214(3)(b) and 8 NYCRR §100.2(1)(4) by failing to provide her with timely notice of her right 

to an informal conference with the right to question complaining witnesses, and that the district 

failed to produce J.L. at the informal conference.  Respondent alleged that petitioner was 

verbally informed of her right to an informal conference on May 4, 2007 and that petitioner 
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never asked to interview J.L.  The Commissioner held that there was no showing the required 

written notification was given immediately and prior to the decision to suspend D.Z. as required 

by statute and regulation.  Respondent did not deny that the written notice was provided to 

petitioner on May 7, 2007, three days after the incident, and following the informal conference, 

but alleges that it was provided to petitioner before the suspension started later that day.  This is 

insufficient to meet the requirements of the Education Law and Commissioner‘s regulations 

because the written notice was not provided in a manner which would notify petitioner of her 

statutory right to question complaining witnesses prior to the informal conference.  Absent 

written notice of her right to question complaining witnesses prior to the informal conference, 

petitioner was in effect denied her right to do so.  Furthermore, the Commissioner held that 

petitioner‘s meeting with the principal and other school officials failed to constitute an informal 

conference because she did not have an opportunity to question a complaining witness, J.L.  ―It 

is insufficient to provide merely an opportunity to speak with the principal without the 

complaining witness present, or an opportunity to speak with complaining witnesses without the 

principal present‖.  Accordingly, the Commissioner annulled the student‘s five (5) day 

suspension and expunged it from the student‘s record.   

 

 Appeal of a Student with a Disability, 47 Ed. Dept. Rep. 19 (2007): On June 2, 2006 at 

approximately 10:30 a.m., an incident occurred wherein it was alleged that the student stated that 

at or near the end of the school year, there would be a massacre.  The student was permitted to 

stay in school for the rest of the day in a time-out room.  Petitioner was made aware of the 

incident that afternoon at 1:30 p.m. by Dr. Kenneth Mann, a BOCES school psychologist, and 

was told that the student would probably be suspended.  That evening at 5:15 p.m., Marilynn 

Pam, the program supervisor, decided that a two-day suspension would be imposed beginning 

the next school day, Monday, June 5, 2006.  A voice message was then left on petitioner‘s work 

phone by the school psychologist, informing her of the suspension.  By letter dated June 2, 2006, 

Ms. Pam informed petitioner that the student would be suspended for two days (June 5 and 6, 

2006).  The letter was sent by regular mail on June 5, 2006 and received by petitioner on June 6, 

2006 at 4:00 p.m.  On Monday morning, June 5, 2006, petitioner hand delivered a letter to Dr. 

Mann objecting to the lack of due process, and appealed his determination.  The Commissioner 

held that BOCES did not comply with the Education Law and Commissioner‘s Regulations in 

several respects.  First, except in the case in which a student‘s presence in the school is 

considered a continuing danger or an ongoing threat of disruption to the academic process, 

written notice and an opportunity for an informal conference must be provided prior to the 

suspension. Since the BOCES school psychologist notified petitioner of the student‘s suspension 

by telephone message on Friday, June 2, 2006, after 5:00 p.m., and On June 5, 2006, the program 

supervisor sent a letter by regular mail notifying petitioner of the student‘s suspension, the 

written notice was not provided prior to the suspension.  Furthermore, BOCES did not argue that 

the student‘s presence in the school was considered a continuing danger or an ongoing threat of 

disruption (in which case the notice and opportunity for an informal conference would have had 

to take place as soon after the suspension as was reasonably practicable).  In fact, the record 

indicated that the student was allowed to remain in the school on the day of the incident.  

Moreover, BOCES did not provide an informal conference nor did the written notice inform the 

parents of their right to an informal conference.  Thus, the student‘s suspension from June 5 

through June 6, 2006 was annulled and expunged from his record. 
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III. NOTIFICATION: SCHOOL OFFICIAL’S DUTY TO REPORT CRIMINAL CONDUCT  

 

 Commissioner‘s Regulations - Part 83 – Chief School Administrator‘s Duty to Report a 

Teacher  

Section 83.1 Determination of good moral character. 

 

(a) Any information indicating that an individual holding a teaching certificate 

has been convicted of a crime, or has committed an act which raises a reasonable 

question as to the individual's moral character, shall be referred by the chief 

school administrator having knowledge thereof to the professional conduct 

officer of the department.  

(b) The appropriate official in school districts which by statute are empowered to 

grant teaching licenses shall notify the professional conduct officer of the 

revocation, annulment or suspension of any license issued under that authority, 

together with the reasons therefor.  

(c) Information in the possession of any person indicating that an applicant for a 

teaching certificate has been convicted of a crime, or has committed an act 

which raises a reasonable question as to the individual's moral character, may be 

referred to the executive director of the Office of Teaching Initiatives of the 

State Education Department. Information in the possession of any person 

indicating that an individual holding a teaching certificate has been convicted of 

a crime, or has committed an act which raises a reasonable question as to the 

individual's moral character, may be referred to the professional conduct officer 

of the department.  

(d) The department shall review the findings and recommendations of hearing 

panels in hearings on charges against tenured teachers pursuant to Education 

Law section 3020-a and all such cases involving criminal convictions shall be 

referred to the professional conduct officer.  

Section 83.4 Hearing. 
 

*** 

(d) Evidence of conviction of a crime shall be admissible in any proceeding 

conducted pursuant to this Part, but such conviction shall not in and of itself create 

a conclusive presumption that the person so convicted lacks good moral character. 

In the case of a certified individual, proof of conviction for any of the following 

acts constituting a crime in New York State and committed subsequent to 

certification shall create a rebuttable presumption that the individual so convicted 

lacks good moral character:  
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(1) the criminal sale, possession or use of marijuana, a controlled substance, a 

precursor of a controlled substance or drug paraphernalia as defined in article 220 

or 221 of the Penal Law; or  

(2) any crime involving physical or sexual abuse of a minor or student; or  

(3) any crime committed either on school property or while in the performance of 

teaching duties.  

(e) In determining whether a certificate should be revoked or suspended or an 

application for certification should be denied based on a previous criminal 

conviction, the hearing officer or panel shall apply the standards for denial of a 

license application set forth in Correction Law, section 752 and shall consider the 

factors specified in Correction Law, section 753.  

  

Section 83.5 Appeal. 
 

 *** 

(b) Review proceeding by commissioner.  

(1) In cases involving convictions for any of the following acts constituting a crime 

in New York State, the commissioner may initiate review of the findings and 

recommendations of the hearing officer or hearing panel to determine whether such 

findings and recommendations should be adopted as the final determination of the 

commissioner:  

(i) the criminal sale, possession or use of marijuana, a controlled substance, a 

precursor of a controlled substance or drug paraphernalia as defined in article 220 

or 221 of the Penal Law; or  

(ii) any crime involving physical or sexual abuse of a minor or student; or  

(iii) any crime committed either on school property or while in the performance of 

teaching duties.  

  

 Reporting Child abuse in educational setting 

 

 Prevalence - Recent Headlines From Syracuse.Com 

July 23, 2009: Solvay High School teacher pleaded guilty in Onondaga County 

Court to felony third-degree criminal sex act, admitting to an improper sexual 
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relationship with a 16-year-old female student. He is to be sentenced next month 

to 10 years' probation with four months in jail. 

June 2008: Cortland Junior-Senior High School teacher is accused of having sex 

with a 15-year-old student and inappropriate contact with other students. He was 

sentenced to six years' probation and 60 days in jail for attempted third-degree 

rape and forcible touching and a concurrent three years' probation for three counts 

of endangering the welfare of a child. 

May 23, 2008: Former Skaneateles High School teacher   was sentenced in 

Onondaga County Court to six months in jail and 10 years' probation after 

pleading guilty to a felony count of third-degree criminal sex act, admitting he 

had a 15-year-old female student perform an act of oral sex on him in October 

2002. 

Oct. 12, 2006: Westmoreland Middle School teacher was sentenced in Oneida 

County Court to serve up to five years in state prison for two counts of first-

degree sexual abuse. After being initially accused of molesting a 10-year-old girl 

in school on Dec. 7, 2005, he eventually admitted to sexually abusing five 

students.  

Aug. 22, 2006: Sixth-grade Southside Charter Academy teacher is sentenced to a 

one-year conditional discharge in Syracuse City Court after pleading guilty to 

second-degree harassment. He had been charged in September 2005 with second-

degree sexual abuse, accused of fondling an 11-year-old girl at school. 

Jan. 20, 2004: Former West Genesee High School teacher pleaded guilty to 

sexual misconduct and was sentenced to six years' probation. He had been 

arrested in June 2003 on charges of third-degree sodomy, third-degree sexual 

abuse, endangering the welfare of a child and first-degree unlawfully dealing with 

a child based on allegations officials said involved a student off school property. 

He resigned in January 2003 within hours of another teacher bringing the 

allegations to the district's attention. 

  “State works to improve inquiries into teacher misconduct” by Meaghan M. DcDermott.
1
 

A Greece teacher is accused of statutory rape for allegedly having 

a sexual relationship with a teenage student. 

A teacher in Victor is accused of sexual abuse for allegedly 

touching a high school student in an inappropriate  

                                                 
1
 Excerpts from an August 29, 2009 article from the website 

MCDERMOT@DemocratandChronicle.com:   

 

mailto:MCDERMOT@DemocratandChronicle.com
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And across the state, recent stories about teachers abusing their 

positions to gain sexual access to youngsters have included a 

Queens middle school teacher accused of having sex with a 14-

year-old male student in her classroom after school and a Tioga 

County teacher accused of having a long-standing sexual 

relationship with a 16-year-old female student. 

State records show that complaints of teachers sexually abusing or 

having inappropriate relationships with their students constitute 

nearly half of the 485 teacher misconduct cases prosecuted by the 

state Education Department between the 2001-02 and 2005-06 

school years. 

A financially strapped state Education Department investigative 

unit that determines whether teachers have the requisite moral 

character to keep teaching means that stripping such teachers of 

their license can sometimes take years. And there's currently no 

way for the public to easily find out whether a teacher in a school 

has ever been sanctioned for bad behavior toward students. 

That could soon change, though, as Gov. David Paterson has 

boosted funding for the Education Department's unit that 

investigates and prosecutes "Part 83," or moral character 

complaints, and plans are in the works for a searchable database of 

teacher discipline cases. 

Reform to the system is something both teacher and school district 

advocates agree is needed. 

In New York, teachers are required to have proper "moral 

character" to be allowed in a classroom. Complaints about teachers 

engaging in inappropriate relationships with their students, theft, 

possession of child pornography or other criminal offenses as well 

as noncriminal behaviors such as test fraud or verbal abuse of 

students are investigated by the Professionals Standards and 

Practices Board of the state Education Office of Teaching 

Initiatives.  If enough evidence is found — and the teacher does 
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not reach a voluntary agreement for discipline — the matter is 

referred to a committee that can impose punishments ranging from 

a fine to revocation of a teaching license. In 2001, the unit referred 

70 such complaints to the committee for prosecution. In 2005, that 

number increased to 134 cases. Last year, however, referred cases 

dropped back to 72, partly due to more efforts by the agency to 

resolve the cases by having the teachers volunteer to give up their 

license or agree to other punishment. 

 

 Reporting Suspected Child Abuse To The Proper Authorities: 

SOCIAL SERVICES LAW:  Summary Guide for MANDATED REPORTERS in 

New York State (Pub. 1159) (Excerpts) 

 

New York State recognizes that certain professionals are specially equipped to 

perform the important role of mandated reporter of child abuse or maltreatment. 

 

Mandated reporters are required to report suspected child abuse or maltreatment 

when they are presented with a reasonable cause to suspect child abuse or 

maltreatment in a situation where a child, parent, or other person legally 

responsible for the child is before the mandated reporter when the mandated 

reporter is acting in his or her official or professional capacity. ―Other person 

legally responsible‖ refers to a guardian, caretaker, or other person 18 years of age 

or older who is responsible for the care of the child.  

*** 

Reasonable cause to suspect child abuse or maltreatment means that, based on your 

rational observations, professional training and experience, you have a suspicion 

that the parent or other person legally responsible for a child is responsible for 

harming that child or placing that child in imminent danger of harm. Your 

suspicion can be as simple as distrusting an explanation for an injury. 

Abuse 

Abuse encompasses the most serious injuries and/or risk of serious injuries to 

children by their caregivers. An abused child is one whose parent or other person 

legally responsible for his or her care inflicts serious physical injury upon the child, 

creates a substantial risk of serious physical injury, or commits a sex offense 
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against the child. Abuse also includes situations where a parent or other person 

legally responsible knowingly allows someone else to inflict such harm on a child. 

Maltreatment (includes Neglect) 

Maltreatment means that a child‘s physical, mental or emotional condition has 

been impaired, or placed in imminent danger of impairment, by the failure of the 

child's parent or other person legally responsible to exercise a minimum degree of 

care by: 

 failing to provide sufficient food, clothing, shelter, education; or  

 failing to provide proper supervision, guardianship, or medical care (refers to all 

medical issues, including dental, optometric, or surgical care); or  

 inflicting excessive corporal punishment, abandoning the child, or misusing 

alcohol or other drugs to the extent that the child was placed in imminent danger.  

Poverty or other financial inability to provide the above is not maltreatment. 

Note: The definitions of abuse and maltreatment are different for children in 

residential facilities operated or licensed by the state. 

The list that follows contains some common indicators of abuse or maltreatment. 

This list is not all-inclusive, and some abused or maltreated children may not show 

any of these symptoms. 

Indicators of Physical Abuse Can Include: 

 Injuries to the eyes or both sides of the head or body (accidental injuries typically 

only affect one side of the body);  

 Frequent injuries of any kind (bruises, cuts, and/or burns), especially if the child is 

unable to provide an adequate explanation of the cause. These may appear in 

distinctive patterns such as grab marks, human bite marks, cigarette burns, or 

impressions of other instruments;  

 Destructive, aggressive, or disruptive behavior;  

 Passive, withdrawn, or emotionless behavior;  

 Fear of going home or fear of parent(s).  

Indicators of Sexual Abuse Can Include: 

 Symptoms of sexually transmitted diseases;  

 Injury to genital area;  
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 Difficulty and/or pain when sitting or walking;  

 Sexually suggestive, inappropriate, or promiscuous behavior or verbalization;  

 Expressing age-inappropriate knowledge of sexual relations;  

 Sexual victimization of other children.  

Indicators of Maltreatment Can Include: 

 Obvious malnourishment, listlessness, or fatigue;  

 Stealing or begging for food;  

 Lack of personal care—poor personal hygiene, torn and/or dirty clothes;  

 Untreated need for glasses, dental care, or other medical attention;  

 Frequent absence from or tardiness to school;  

 Child inappropriately left unattended or without supervision.  

Law Enforcement Referrals 

If a call to the Statewide Central Register of Child Abuse (SCR) provides 

information about an immediate threat to a child or a crime committed against a 

child, but the perpetrator is not a parent or other person legally responsible for the 

child, the SCR staff will make a Law Enforcement Referral (LER). The relevant 

information will be recorded and transmitted to the New York State Police 

Information Network or to the New York City Special Victims Liaison Unit. This 

is not a CPS report, and local CPS will not be involved. 

What Protection or Liability Do I Have? 

Source Confidentiality 

The Social Services Law provides confidentiality for mandated reporters and all 

sources of child abuse and maltreatment reports. OCFS and local CPS are not 

permitted to release to the subject of the report any data that would identify the 

source of a report unless the source has given written permission for them to do so. 

Information regarding the source of the report may be shared with court officials, 

police, and district attorneys, but only in certain circumstances. 

Immunity from Liability 

If a mandated reporter makes a report with earnest concern for the welfare of a 

child, he or she is immune from any criminal or civil liability that might result. 

This is referred to as making a report in ―good faith.‖ 
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Protection from Retaliatory Personnel Action 

Section 413 of the Social Services Law specifies that no medical or other public or 

private institution, school, facility or agency shall take any retaliatory personnel 

action against an employee who made a report to the SCR. Furthermore, no school, 

school official, child care provider, foster care provider, or mental health facility 

provider shall impose any conditions, including prior approval or prior notification, 

upon a member of their staff mandated to report suspected child abuse or 

maltreatment. 

Penalties for Failure to Report 

Anyone who is mandated to report suspected child abuse or maltreatment—and 

fails to do so—could be charged with a Class A misdemeanor and subject to 

criminal penalties. Further, mandated reporters can be sued in a civil court for 

monetary damages for any harm caused by the mandated reporter's failure to make 

a report to the SCR. 

Who Provides Training for Mandated Reporters? 

The New York State Education Department (SED) Office of the Professions 

oversees the training requirements for mandated reporters. Some categories—

including teachers, many medical professionals, and social workers—need this 

training as part of their licensing requirement. The training may be included in 

their formal education program. 

 

 Mandatory Reporting Pursuant to the Education Law 

 

Education Law Article 23-B: CHILD ABUSE IN AN EDUCATIONAL SETTING 
 

1125.   Definitions. 

           1126.   Duties  of  employees  specifically  enumerated  in this 

                    section upon receipt of an allegation of  child  abuse 

                    in an educational setting. 

           1127.   Confidentiality of records. 

           1128.   Duties of school administrators and superintendents upon 

                    receipt of a written report alleging child abuse in an 

                    educational setting. 

           1128-a. Additional duties of superintendents. 

           1129.   Penalties for failure to comply. 

           1130.   Notification by district attorney. 

           1131.   Actions  upon  criminal  conviction  of  a  licensed  or 

                    certified school employee. 

           1132.   Duties  of  the  commissioner;   child   abuse   in   an 

                    educational setting. 
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           1133.   Unreported resignation against public policy. 

 

 

  §  1125.  Definitions.  For the purposes of this article the following terms shall have 

the following meanings: 

 

1. "Child abuse" shall mean any of the following acts committed in an 

educational setting  by  an  employee or volunteer against a child: (a) 

intentionally or recklessly inflicting physical injury, serious physical  

injury or death, or (b) intentionally or recklessly engaging in  conduct 

which  creates  a  substantial  risk  of  such  physical injury, serious physical 

injury or death, or (c) any child sexual abuse  as  defined  in this  section,  or  

(d) the commission or attempted commission against a child of  the  crime  of  

disseminating  indecent  materials  to  minors pursuant to article two hundred 

thirty-five of the penal law. 

 

2.  "Child"  shall  mean  a  person  under the age of twenty-one years enrolled in a 

school  district  in  this  state,  other  than  a  school district within a city 

having a population of one million or more. 

 

3.  "Employee"  shall  mean  any  person receiving compensation from a 

   school district or employee of a contracted service provider  or  worker 

   placed  within  the school under a public assistance employment program, 

   pursuant to title nine-B of article five of the social services law, and 

   consistent with the provisions  of  such  title  for  the  provision  of 

   services  to  such  district,  its  students  or  employees, directly or 

   through contract, whereby such services performed by such person involve 

   direct student contact. 

 

4. "Volunteer" shall mean any person,  other  than  an  employee,  who 

   provides  services  to a school or school district, which involve direct 

   student contact. 

 

5. "Educational setting" shall mean the  building  and  grounds  of  a 

   public school district, the vehicles provided by the school district for 

   the  transportation  of  students  to  and  from school buildings, field 

   trips, co-curricular and extra-curricular activities  both  on  and  off 

   school district grounds, all co-curricular and extra-curricular activity 

   sites,  and  any other location where direct contact between an employee 

   or volunteer and a child has allegedly occurred. 

 

6. "Administrator" or "school administrator" shall mean a principal of 

   a public school, charter school  or  board  of  cooperative  educational 

services, or other chief school officer. 

 

7.  "Law  enforcement  authorities"  shall  mean  a  municipal  police 
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department, sheriff's department, the division of state  police  or  any 

officer  thereof.  Notwithstanding  any  other  provision  of  law,  law 

enforcement authorities shall not include any child  protective  service 

or  any  society for the prevention of cruelty to children as such terms 

are defined in section four hundred twenty-three of the social  services 

law. 

 

8.  "Parent"  shall  mean either or both of a child's parents or other 

   persons legally responsible for the child. 

 

9.  "Child sexual abuse" shall mean conduct prohibited by  article  one 

   hundred thirty or two hundred sixty-three of the penal law. 

 

§  1126.  Duties  of employees specifically enumerated in this section upon receipt of an 

allegation of child abuse in an educational  setting. 

  

 1. In any case where an oral or written allegation is made to a teacher, 

  school  nurse,  school  guidance  counselor, school psychologist, school 

  social worker, school administrator, school board member or other school 

  personnel required to hold  a  teaching  or  administrative  license  or 

  certificate,  that  a  child  has  been  subjected  to child abuse by an 

  employee or volunteer in an educational setting, such person shall  upon 

  receipt of such allegation: 

 

    (a)  promptly  complete  a written report of such allegation including 

  the full name of the child alleged to be abused; the name of the child's 

  parent; the identity of the  person  making  the  allegation  and  their 

  relationship  to  the  alleged child victim; the name of the employee or 

  volunteer against whom the allegation was made; and  a  listing  of  the 

  specific  allegations  of  child  abuse  in an educational setting. Such 

  written report shall be upon a form  as  prescribed  in  section  eleven 

  hundred thirty-two of this article. 

 

    (b) except where the school administrator is the person receiving such 

  oral  or  written allegation, promptly personally deliver a copy of such 

  written report to the school administrator of the school  in  which  the 

  child abuse allegedly occurred. 

 

    2.  In  any  case  where  it  is alleged that a child was abused by an 

  employee or volunteer of a school other than a school within the  school 

  district of the child's attendance, the report of such allegations shall 

  be  promptly  forwarded  to  the superintendent of schools of the school 

  district of the child's attendance and the  school  district  where  the 

  abuse  allegedly  occurred,  whereupon both school superintendents shall 

  comply with sections eleven  hundred  twenty-eight  and  eleven  hundred 

  twenty-eight-a of this article. 
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    3.  Any employee or volunteer who reasonably and in good faith makes a 

  report of allegations of child abuse in  an  educational  setting  to  a 

  person  and  in  a  manner described in this section shall have immunity 

  from civil liability which might otherwise  result  by  reason  of  such 

  actions. 

 

  § 1127. Confidentiality of records. Reports and other written material submitted  

pursuant  to  this  article, and photographs taken concerning such reports in the 

possession of any person authorized to receive  such information,  pursuant  to 

this article, shall be confidential and shall not be redisclosed except to law 

enforcement authorities involved in  an investigation  of  child abuse in an 

educational setting or as expressly authorized by law or pursuant to  a  court-

ordered  subpoena.  A  school administrator  or a school superintendent shall 

exercise reasonable care in preventing such unauthorized  disclosure.  Willful  

disclosure  of  a  written record required to be kept confidential pursuant to this 

section to a person not authorized to receive or review such record is a class A 

misdemeanor. 

 

  §  1128.  Duties  of  school  administrators  and superintendents upon 

  receipt of a written report  alleging  child  abuse  in  an  educational 

   setting.  Upon receipt of a written report described in paragraph (a) of 

   subdivision one of section eleven hundred  twenty-six  of  this  article 

   alleging  that  a  child  has  been  abused in an educational setting, a 

   school administrator or superintendent shall where there is a reasonable 

   suspicion to believe that an act of child abuse has occurred: 

 

    1.   Where the subject child  has  made  the  allegation:  (a)  promptly 

notify  the parent of such child that an allegation of child abuse in an 

   educational setting has been made  regarding  such  child  and  promptly 

  provide  the  parent  with  a  written  statement  prepared  pursuant to 

  regulations  of  the  commissioner  setting   forth   parental   rights, 

  responsibilities  and  procedures under this article; (b) where a school 

  administrator receives a written report, promptly provide a copy of such 

   report to the superintendent; and (c) promptly forward  such  report  to 

   appropriate  law enforcement authorities. In no event shall reporting to 

   law enforcement be delayed by reason of  an  inability  to  contact  the 

   superintendent. 

 

    2.   Where  a parent of the child has made the allegation: (a) promptly 

   provide the parent of such  child  with  a  written  statement  prepared 

   pursuant  to  regulations  of  the  commissioner  setting forth parental 

   rights, responsibilities and procedures under this article; (b) where  a 

   school  administrator receives a written report, promptly provide a copy 

   of such report to the superintendent;  and  (c)  promptly  forward  such 

   report  to  appropriate  law  enforcement authorities. In no event shall 
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   reporting to law enforcement be delayed by reason  of  an  inability  to 

   contact the superintendent. 

     

3.   Where  a  person  other  than the subject child or the parent of a 

   subject child has made the allegation: (a) promptly notify the parent of 

   the subject child that an allegation of child abuse  in  an  educational 

   setting  has  been  made regarding his or her child and promptly provide 

   the parent with a written statement prepared pursuant to regulations  of 

   the  commissioner  setting  forth  parental rights, responsibilities and 

   procedures under this article; (b) ascertain from the person making such 

   report the source and basis for such  allegation;  (c)  where  a  school 

   administrator receives a written report, promptly provide a copy of such 

   report  to  the  superintendent; and (d) promptly forward such report to 

   appropriate law enforcement authorities. In no event shall reporting  to 

   law  enforcement  be  delayed  by  reason of an inability to contact the 

   superintendent. 

     

4.  Any school administrator or superintendent who  reasonably  and  in 

good  faith  makes  a  report  of  allegations  of  child  abuse  in  an 

   educational setting or reasonably and in good  faith  transmits  such  a 

   report to a person or agency as required by this article and in a manner 

   described  in section eleven hundred twenty-six of this article and this 

   section shall have immunity from civil liability which  might  otherwise 

   result by reason of such actions. 

 

§   1128-a.   Additional   duties   of  superintendents.   

 

1.   Where  a superintendent of schools  forwards  to  law  enforcement  a  report  as 

described  in paragraph (a) of subdivision one of section eleven hundred 

   twenty-six of this article, he or she shall refer  such  report  to  the 

   commissioner  where  the employee or volunteer alleged to have committed 

   an act of child abuse as defined in this article holds  a  certification 

   or license issued by the department. 

2.  A report which is made pursuant to this article and does not, after 

   investigation,  result  in  a criminal conviction shall be expunged from 

   any record which may be kept by a school or school district with respect 

   to the subject of such a report after a period of five  years  from  the 

   date  of  the  making  of  such  report  or at such earlier time as such 

   school, or school district, as the case may be, determines. 

 

  §  1129.  Penalties  for  failure  to comply.  

1. Willful failure of an employee to prepare and submit a written report of  an  

allegation  of child abuse as required by this article shall be a class A 

misdemeanor. 

    2.  (a) Willful failure of a school administrator or superintendent to 

   submit a written report of child abuse to an appropriate law enforcement 
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   authority, as required by this article, shall be a class A misdemeanor. 

     (b) Notwithstanding paragraph (a) of this subdivision, any failure  to 

   submit a written report of child abuse to an appropriate law enforcement 

   authority  as  required  by this article, shall be punishable by a civil 

   penalty not to exceed  five  thousand  dollars  upon  an  administrative 

   determination by the commissioner. 

 

   §   1130.   Notification   by  district  attorney.   

Where  a  criminal investigation of  an  allegation  of  child  abuse  by  an  

employee  or volunteer  is  undertaken  in response to a report forwarded by a 

school administrator or superintendent to law enforcement authorities  pursuant to  

section  eleven  hundred twenty-eight of this article, and where law enforcement 

authorities  have  provided  such  report  to  the  district attorney and have 

requested assistance, as soon as practicable, it shall be   the   responsibility   of  

the  district  attorney  to  notify  the superintendent of schools of the district where 

the acts of child  abuse allegedly  occurred  and  of  the  school  district  where  

the child is attending, if different, of an indictment or the filing of an accusatory 

instrument against the employee or volunteer against whom an  allegation of child 

abuse in an educational setting was made. The district attorney shall  notify  the  

superintendent  of schools of the district where the acts of child abuse allegedly 

occurred and of the  school  district,  if different,  where  the  child  is  attending  

of  the disposition of the criminal case against such employee or volunteer or  the  

suspension  or termination of the criminal investigation of such employee or 

volunteer. 

 

§  1131.  Actions  upon criminal conviction of a licensed or certified school employee.  

1. In the event that a  licensed  or  certified  school employee  against  whom  an  

allegation of child abuse in an educational setting has been made, is convicted of 

any crime involving  child  abuse in  an  educational  setting, the district attorney 

shall provide notice thereof to the  commissioner,  the  superintendent  of  schools  

of  the district  where  the  acts  of  child  abuse  occurred and to the school district 

where the child is attending school, if different. 

     2. Upon receiving notice of a  conviction  from  a  district  attorney pursuant  to  

subdivision  one  of this section, the commissioner shall, without delay, proceed 

to determine  whether  the  individual  possesses good  moral  character,  in  

accordance  with  the  regulations  of  the commissioner governing such a 

determination. 

3. Nothing  in  this  article  shall  be  construed  as  creating  any authority  to take 

an adverse action against an employee or volunteer by virtue of  a  report  

pursuant  to  this  article  which  has  not  been substantiated. 

     4.  An  employee or volunteer who has adverse action taken against him or her by 

virtue of or in connection with any report  made  pursuant  to this  article  shall  be  

entitled  to receive a copy of such report and respond to the allegations of child 

abuse made therein. Any employee or volunteer  shall,  in  addition,  be entitled to 

seek disclosure of such report pursuant to article six of the public officers law. 
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  §  1132.  Duties  of  the  commissioner; child abuse in an educational 

   setting.  

1. The commissioner shall prepare a form for the recording and transmitting  of  

allegations  of child abuse in an educational setting. Such form shall include: (i) 

all definitions set out in  section  eleven hundred  twenty-five  of  this  article; and 

(ii) adequate space for the inclusion of any other information which the person 

making or filing the report believes  would  be  helpful  in  describing  or  

explaining  the circumstances surrounding an allegation of child abuse in an 

educational setting in accordance with the provisions of this article. 

     2.  The  commissioner  shall  promulgate  rules  and  regulations  for training 

necessary for the implementation of this article. 

 

§  1133.  Unreported  resignation  against  public policy.  

 

1. A school administrator or superintendent shall not make any agreement to 

withhold from  law   enforcement   authorities,   the   superintendent or  the 

commissioner,  where  appropriate,  the fact that an allegation of child abuse in an 

educational setting on the part of any employee or volunteer as required by this 

article in return for the resignation  or  voluntary suspension  from  his  or  her 

position of such person, against whom the 

   allegation is made. 

     

2. Each violation of subdivision one of this section shall constitute a class E 

felony, and shall also be punishable by a civil penalty not to exceed twenty 

thousand dollars. 

 

     3.  Any  superintendent  of  schools  who reasonably and in good faith reports to 

law enforcement officials information  regarding  allegations of  child  abuse or a 

resignation as required by this article shall have immunity from any liability, civil 

or criminal,  which  might  otherwise result by reason of such actions. 

 

 

 Teacher/ District May Be Held Liable For Not Reporting Abuse: 

 

In Lurene F. v. Olsson, 190 Misc.2d 642, 740 N.Y.S.2d 797 (Sup. Ct. Broome County 2002) 

plaintiff was a student who was abused by a teacher, and who in addition to suing the teacher 

who abused him, sued the school music teacher in whom he confided, during school hours, 

several months after the incident, the Superintendent of the School District, and the District 

Board of Education with breach of their statutory duty to report the abuse upon learning of it 

pursuant to New York Social Services Law §§ 413, 420, and thereby allowing further contact to 

occur between the abused student and the abuser.   

 

Similarly, in Kimberly S.M. by Mariann D.M. v. Bradford Cent. School, 226 A.D.2d 85 (4th 

Dep‘t 1996), the student had reported sexual abuse by her uncle, who she only saw in the 

summer time.  The teacher did not report the abuse, determining that the student was not being 

abused by a parent or other person ―legally responsible‖ for her.  The appellate division reversed 
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the lower court‘s granting of summary judgment to Defendant, holding that ―the statute 

unambiguously states that an ―abused child‖ is one whose parent or other person responsible for 

her care ‗commits, or allows to be committed, a sex offense against such child‘.  Thus, contrary 

to the court's determination, the abuser could be any person allowed to engage in such conduct 

by a parent or other person responsible for the care of the child. Id. at 89 (citing Social Services 

Law § 412(1)(a)). 

 

The court went on to find that the purpose and intent of the statutory scheme is to 

encourage the prompt reporting of all suspected cases of child abuse. Id. at 91.  ―[A] mandated 

reporter is obligated to report suspected cases of child sexual abuse based upon facts and 

circumstances within the knowledge of the reporter at the time the abuse is suspected and may be 

held liable for a breach of that duty even though it might ultimately be determined that the abuse 

was not committed or allowed to have been committed by a ‗person legally responsible‘ for the 

child.‖  Id. 
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 Best practice – Reporting Crime to the Proper Authorities 

 

School officials have the same responsibility as every other citizen to report violations of 

law.  In addition to notifying police, they should take away illegal weapons and other contraband 

from students, if possible, and notify the student‘s parents. 

 

 Lessons to be learned from the Roslyn Scandal 

Excerpt from the Comptroller’s Audit:  

In October 2002, the Board of Education (Board) of the District was informed that 

Pamela Gluckin, Assistant Superintendent for Business, stole $223,000 from the 

District. The Board allowed Gluckin to reimburse the District $250,000 ($223,000 

plus accounting and legal fees), surrender her administrator‘s license and retire, 

without the District pursuing criminal charges against her. 

*** 

We found that more than $11 million of District funds were used for 

personal expenses. This apparent misappropriation was able to occur 

because the top-level managers (the Superintendent and Assistant 

Superintendent) in the District could override the system and process 

payments outside of the normal flow of most transactions, using hand-

drawn warrants. The Board had abdicated its oversight role and essentially 

did not monitor the District‘s financial operations. In fact, when the 

apparent misappropriation was initially brought to their attention, the Board 

chose to hide it rather than refer it to the appropriate authorities. Two 

employees who could have identified the misappropriation, the Internal 

Claims Auditor and the Treasurer, were not doing their jobs to ensure that 

only appropriate and authorized payments were being made. The external 

auditor, the CPA firm that audited the District once a year, had conflicts of 

interest and performed an audit that was so flawed and so far below 

professional standards that it failed to identify the millions that were 

apparently misappropriated. And other employees in the District, who may 

have been aware of the apparent misappropriation, benefited in different 

ways, and so may not have brought the apparent misappropriation to the 

attention of appropriate outside agencies. 

The breadth and depth of the schemes that are indicative of fraud at the 

District are astounding. …    

 

―Roslyn Union Free School District - Anatomy of a Scandal,‖ published by the New York State 

Comptroller‘s Office Report of Examination Period Covered: January 1, 1996 - June 14, 2004 

2005M-21 (emphasis added). 
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WHISTLEBLOWER PROTECTION 

 

 

 Employees, who have a reasonable belief, that the conduct about which he or she 

complains, constitutes a violation of law, rule or regulation by the school district are protected by 

Section 75-b of the New York State Civil Service Law, which applies to public employees. 

 

In order to obtain the protections of Section 75-b of the Civil Service Law, an employee 

must make a good faith effort to provide the Superintendent, or where the allegations involve the 

Superintendent, the Board of Education with the information to be disclosed, unless there is 

imminent and serious danger to public health or safety.   

 

Section 75-b also protects an employee against retaliation for reporting the violation.  

 

Civil Service Law – Public Employees  

 

Section 75-b of the Civil Service Law provides:  

 

(a) A public employer shall not dismiss or take other disciplinary 

or other adverse personnel action against a public employee 

regarding the employee's employment because the employee 

discloses to a governmental body information:  

 

(i) regarding a violation of a law, rule or regulation which violation 

creates and presents a substantial and specific danger to the public 

health or safety; or  

 

(ii) which the employee reasonably believes to be true and 

reasonably believes constitutes an improper governmental action. 

―Improper governmental action‖ shall mean any action by a public 

employer or employee, or an agent of such employer or employee, 

which is undertaken in the performance of such agent's official 

duties, whether or not such action is within the scope of his 

employment, and which is in violation of any federal, state or local 

law, rule or regulation.  

 

―Governmental body‖ shall mean: 

 (i) an officer, employee, agency, department, division, bureau, 

board, commission, council, authority or other body of a public 

employer,  

 

(ii) employee, committee, member, or commission of the 

legislative branch of government,  
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(iii) a representative, member or employee of a legislative body of 

a county, town, village or any other political subdivision or civil 

division of the state,  

 

(iv) a law enforcement agency or any member or employee of a 

law enforcement agency, or  

(v) the judiciary or any employee of the judiciary. 

 

―Personnel action‖ shall mean an action affecting compensation, 

appointment, promotion, transfer, assignment, reassignment, 

reinstatement or evaluation of performance. 

 

Even assuming that no misconduct actually took place, an employee may still fall under 

the protections of the Section 75-b  in reporting suspected misconduct. Cucchi v. New York City 

Off-Track Betting Corp., 818 F.Supp. 647 (1993).  The protection afforded by the whistle-blower 

law is not available where the employer has ―a separate and independent basis‖ for adverse 

action taken against the employees. Matter of Brey v. Bd. of Educ., 245 A.D.2d 613 (3d Dep‘t 

1997).  Section 75-b(3)(a) provides that a public employer must establish that ―but for‖ the 

protected activity, the adverse employment action by the public employer would not have 

occurred. Without proof that a termination resulted solely from the protected activity, the 

disciplinary action will not be disturbed. Crossman-Battista v. Traficanti, 235 A.D.2d 566 (3
d
 

Dep‘t 1997).   

 

  

Labor Law – All Employees  

 

 Additionally, Section 740 of the Labor Law, applies to all employees in the state. 

However, the retaliation provisions are a bit different.   

 

Section 740 of the Labor Law provides that an employer may not take any retaliatory personnel 

action against an employee because such employee does any of the following: 

 

(1) discloses or threatens to disclose to a supervisor or to a public body an 

activity, policy, or practice of the employer that is in violation of law, rule, or 

regulation which violation creates and presents a substantial and specific danger 

to the public health or safety, or which constitutes health care fraud; 

 

(2) provides information to, or testifies before, any public body conducting an 

investigation, hearing, or inquiry into any such violation of a law, rule, or 

regulation by the employer; 

 

(3) objects to, or refuses to participate in, any such activity, policy, or practice in 

violation of a law, rule, or regulation.  

*** 

 

―Public body‖ includes the following: 
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(i) the United States Congress, any state legislature, or any popularly-elected local 

governmental body, or any member or employee thereof; 

 

(ii) any federal, state, or local judiciary, or any member or employee thereof, or 

any grand or petit jury; 

 

(iii) any federal, state, or local regulatory, administrative, or public agency or 

authority, or instrumentality thereof; or 

 

(iv) any federal, state, or local law enforcement agency, prosecutorial office, or 

police or peace officer. 

 

―Retaliatory personnel action‖ means the discharge, suspension or demotion of an 

employee, or other adverse employment action taken against an employee in the 

terms and conditions of employment.  

(N.Y. Lab. Law § 740) 

 

Under the Labor Law, the alleged violation of law must be an actual violation, and an 

employee‘s good faith, reasonable belief that a violation occurred is insufficient to trigger 

whistleblower protection from employer retaliation. Nadkarni v. North Shore-Long Island Jewish 

Health Sys., 21 A.D.3d 354 (2d Dep‘t 2005).  

 

Section 3028-c of the New York State Education Law 

 

 As part of the Project SAVE legislation, an school employee has whistleblower 

protection for reporting acts of violence and weapons possession in the school. 

 

§  3028-c.  Protection of school employees who report acts of violence 

and weapons possession. Any school employee having reasonable cause  

to suspect  that  a  person has committed an act of violence while in or 

on school property, or having reasonable cause to suspect that a person 

has committed an  act  of  violence  upon  a  student,  school  employee  

or volunteer  either upon school grounds or elsewhere, or having 

reasonable cause to suspect that a person has brought a gun, knife, 

bomb  or  other instrument  capable  of  or  that  appears  capable  of 

causing death or physical injury upon school grounds  who  in  good  

faith  reports  such information  to  school  officials,  to  the  

commissioner,  or  to  law enforcement authorities, shall have immunity 

from  any  civil  liability that may arise from the making of such report, 

and no school district or school  district  employee  shall  take,  request 

or cause a retaliatory action against any such employee who makes such 

report. 
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Section 3028-d of the New York State Education Law 

 

 Further protection for a school employee who reports information regarding illegal or 

inappropriate financial practices is found in Section 3028-d of the New York State Education 

Law.   
 

Education Law §  3028-d: Protection  of  school  employees  who  report information 

regarding illegal or inappropriate financial practices.  

 

Any employee  of a school district, board of cooperative educational services, or 

charter school  having  reasonable cause to suspect that the fiscal practices or 

actions of an employee or officer of a school district, charter  school, or  board of 

cooperative educational services, violate any local, state, federal law or rule and 

regulation, relating to the financial  practices of  such  entity  and  who  in good 

faith reports such information to an official of such  school  district,  board  of  

cooperative  educational services  or  charter school, or to the office of the state 

comptroller, the commissioner or to law enforcement authorities, shall have  

immunity from  any civil liability that may arise from the making of such report, 

and no school district, or employee or officer thereof, charter  school, or  

employee  or  officer  thereof,  or board of cooperative educational services, or 

employee or officer thereof, shall take, request, or  cause a retaliatory action 

against any such employee who makes such report. 

 

   

 

 


