4. Where a district has been divided into election districts and a system of
personal registration is in place, the board of education shall appoint a board
of registration consisting of as many members as shall provide two for each
election district, shall designate a place in each election district, and shall
designate two members of the board of registration to attend there for the
purpose of registering voters. The board of education has the responsibility
to designate the registration place where the district clerk will be located.
NY Educ. §2014(4).

c. All qualified voters present at the polling location at or before the time the polls are closed
must be allowed to vote. NY Educ. §2033.

7. Poll Watchers

a. Only school board candidates in districts with personal registration may appoint poll
watchers. NY Educ. §2019-a(2), (d); Appeal of Chaplin, Jr., 30 Ed. Dep’t Rep. 420.

b. However, poll lists must be made available on the day of the election, and are public
documents that can be inspected and copied. Additionally, any qualified voter may
challenge another voter’s qualifications to vote on the day of the election, even if that
person is not a designated poll watcher.

8. Absentee Ballots

a. All school districts are required to make absentee ballots available to voters who are unable
to vote in person on the day of the election.

b. Ballots must be received no later than 5:00 p.m. in the office of the district clerk on the day
of the election.

The district clerk transmits all absentee ballots received by 5:00 p.m. to the election
inspectors.

The inspectors then check the register or poll list to ensure the absentee voter did
not already vote in person. The envelope containing the ballot must be reviewed to
ensure it contains the necessary information (such as a voter’s signature).

1. In districts with personal registration, the signature on the envelope must be
compared with the signature on the register.

An envelope that is properly completed in accordance with the law is opened and
the ballot is placed, folded, in a ballot box. NY Educ. §§2018-a, 2018-b.

Ballots cannot be canvassed until the polls close.

Election inspectors are responsible for tallying the absentee ballots. See Appeal of
Brower, 32 Ed. Dep’t Rep. 86 (1992); NY Educ. §2018-a.

c. Voters desiring an absentee ballot must complete an application. Voters are eligible to
receive an absentee ballot if they will be unable to vote in person due to

iv.

lllness
Physical disability
Hospitalization

Incarceration (unless incarcerated for a felony conviction, in which case the voter
may not cast a ballot)
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v. Travel outside the county or city of residence for employment, business reasons,
study, or vacation on the day of the election.

d. Voters who are permanently disabled must receive from the district clerk or other board
designee (or board of registration in districts with personal registration of voters) an
absentee ballot automatically, as long as the voter’s name is on the registration record on
file with the County Board of Elections and is marked “permanently disabled.” NY Educ.
§§2018-a(2)(g), 2018-b(2)(g). These voters must receive their ballots in the same manner as
the district issues absentee ballots to all other eligible voters.

e. An application for an absentee ballot must be received by the district clerk, no later than 7
days before the election if the ballot is to be mailed to the voter, or the day before the
election, if the ballot is to be issued to the voter in person.

f. In districts with personal registration, the board of registration reviews the application to
ensure the applicant is a qualified voter and eligible to vote by absentee ballot. In districts
without personal registration, this task is accomplished by the district clerk. NY Educ.
§§2018-a, 2018-b.

i. The name of the voter to whom an absentee ballot is issued must be recorded on
the district’s personal registration list or poll list.

ii. The board of registration or district clerk must note the date that the absentee ballot
is issued.

g. The list of voters to whom absentee ballots were issued must be filed in the office of the
district clerk and available for inspection during regular office hours until the day of the
election.

9. Ballot Boxes and Voting Booths

a. The board of education must provide “a suitable box or boxes in which the ballots, folded
so as to conceal the marking thereon, shall be deposited as they are received.” NY Educ.
§§2030(1), 2069(1), (3).

b. The board must also provide a voting booth, or booths, and voters “shall be required to
enter such booth, or booths, for the purpose of marking their ballots.” NY Educ. §§2030(2),
2069(3).

c. Use of voting machines instead of ballot boxes is permitted, for both annual and special
district meetings. Under the law, use of a voting machines is deemed compliant with the
Education Law’s requirement that boards of education provide ballot boxes. NY Educ.
§2035(1).

i. The board may purchase or borrow voting machines.

ii. Typically, boards borrow voting machines from the county board of elections, or the
county or town in which the district is located.

iii. Schools are required to defray any costs incurred in association with borrowing the
machines, such as delivery costs. NY Educ. §§2035(1), 2611.

10. Voter Challenges
a. Voters Challenges in Districts with Personal Registration

i. Any qualified voter may challenge another voter’s entitlement to vote, either prior to
or on election day.
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ii. If the challenge is based on a registration list, any qualified voter may file a written
challenge to any person whose name appears on the voter registration list.

1. The district clerk must then file the written challenge with the register of
voters, which is delivered to the election inspectors on the day of the
election.

2. Then, if the challenged voter offers to vote on election day, the chairperson
of the election must require the voter to complete a declaration of eligibility
to vote, prior to voting. NY Educ. §2019. Anyone making the declaration
must then be permitted to vote.

iii. If a challenge to a voter’s qualifications is made but that voter’s name does not
appear on the voter registration list, district officials cannot permit the individual to
vote unless:

1. The voter presents a court order requiring that s/he be permitted to vote, or

2. The voter agrees to subscribe to an affidavit on the outside of a ballot
envelope, swearing that s/he is duly registered to vote, providing his/her
address, swearing that s/he remains a duly qualified voter, swearing that
his/her poll record appears to be lost or misplaced, or that s/he has been
inadvertently omitted from the registration list, and stating that s/he
understands that any false statement on that affidavit constitutes perjury
punishable by law. Once this task is complete, the voter may be permitted
to vote by paper ballot. NY Educ. §2019-a(1).

b. Voter Challenges in Districts without Personal Registration

i. Any qualified voter may challenge any other voter’s qualifications on the day of the
election/meeting.

ii. Procedure:

1. The chairperson of the meeting who receives a challenge must require the
challenged voter to make a written declaration: “I do declare and affirm that
| am, and have been, for at least thirty days last past, an actual resident of
this school district and that | am qualified to vote at this meeting.”

2. Once the challenged voter makes the declaration, s/he must be permitted to
vote. NY Educ. §2019.

c. Time Limitations on Voter Challenges

i. Challenges to the qualifications of a voter must be made no later than the time
when the voter presents himself or herself to vote on the day of the election. See
Appeal of Grant, 42 Ed. Dep’t Rep. 134 (2002).

ii. The purpose of this requirement is to ensure that voter challenges are timely
resolved, and the outcome of an election is not dependent on the conclusion of
litigation over voter qualifications.

d. Board of Education Investigation of Allegedly Fraudulent Voters

i. A district may sue unqualified voters for a fine of $10 to be used for the benefit of
the district. NY Educ. §2020(3).
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11.

12.

13.

e.

ii. The board of education is authorized to investigate any voters alleged to be
unqualified to vote, once the meeting/election has concluded. See Appeal of Cobb,
32 Ed. Dep’t Rep. 139 (1992).

iii. If the Commissioner of Education determines that the election results were affected
by votes of unqualified voters, an election can be overturned and a special
meeting/election must be held. See Appeal of Cobb, id.

Voter Challenges to Absentee Ballots - any qualified voter may file a written challenge on
the day of the election. NY Educ. §§2018-a, 2018-b.

Electioneering

a.

C.

Education Law §2031-a and §2609(4-a) prohibition “electioneering” on the day of the
election within 100 feet of the entrance of each polling place. Willful violation of the
electioneering prohibition is a misdemeanor.

Electioneering includes distributing/displaying a candidate’s campaign materials, or materials
in support of or in opposition to the budget.

i. The board of education may display within any polling place copies of a budget or
proposition that is being voted upon. NY Educ. §§2031-a(2), 2609(4-a)(b).

ii. There is nothing improper in the board of education distributing purely factual
information about the budget and/or voting procedures at polling places on election
day. See Appeal of VanAllen, 38 Ed. Dep’t Rep. 701 (1999).

Election inspectors are responsible for placing distance markers on district property to
delineate the 100-foot zone. NY Educ. §§2031-a(1), 2609(4-a)(a).

Election Challenges

a.

An individual who challenges the results of a school district meeting/election bears the
burden of proof in persuading the Commissioner of Education to overturn the election
results based on alleged irregularities in the conduct of the election.

i. This requires showing that the alleged irregularities actually affected the outcome of
the election. See Appeal of Huber, 41 Ed. Dep’t Rep. 240 (2001).

ii. In the alternative, a challenger can attempt to demonstrate to the Commissioner that
the irregularities were “so pervasive that they vitiated the electoral process” or which
“demonstrate a clear and convincing picture of informality to the point of laxity in
adherence to the Education Law.” Appeal of Huber, id.

Election improprieties must be substantial, not merely technical in nature. Mere speculation
that irregularities occurred is not sufficient to succeed before the Commissioner.

For Additional Guidance, review State Department of Education, Educational Management
Services’ publication, “District Clerk: Annual and Special School District Meetings”.

a.

http://www.nysed.gov

b. 518/474-3852
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New York State School Boards Association
2009 Annual Convention, NYC
October 15-18, 2009
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Annual Meeting & Election

* When?
* 3Tuesday in May
« Exception: religious observances certified by Commissioner

* 6 consecutive hours after 6:00 a.m. (two hours after 6:00
p.m.)

» g consecutive hours after 7:00 a.m. (two hours after 6:00
p.m.)

e

Annual Meeting & Election

® How?
* Notice of the Meeting:
® Publish 4 times during 7 weeks before the
election
® 2 newspapers having general circulation
® 15t publication at least 45 days before the
election

“Annual Meeting & Election

* How?
* Notice must include:

Date, time & place of annual meeting/election and the public hearing
on the budget

Availability of the budget
Notice of any proposed taxes and amount of money to be levied

Substance of specific propositions

Statement regarding nominating petitions, absentee ballots, and
board of registration (where applicable)

Legal Challenges to School Elections and Budget Votes



New York State School Boards Association
2009 Annual Convention, NYC
October 15-18, 2009
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Budget Failed to Pass?

* 20ptions: \\ \/_qw_

o \r_ \
¢ Adopt a contingency budget 729

e Resubmit a new budget to district voters

« 39Tuesday in June

-

’ Budget Failed to Pass?

® Important deadlines:
e Public hearing — 7 to 14 days prior to vote

e Completing the budget —7 days prior to vote
e Copies of budget made available — during 14 days

immediately preceding the vote

¢ Mailing the budget notice — no later than 6 days prior to
the vote

P————

Budget Failed to Pass?

bt

Legal Challenges to School Elections and Budget Votes



New York State School Boards Association
2009 Annual Convention, NYC
October 15-18, 2009
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Voter Propositions

* Policy on voter propositions is required if your district
uses voting machines.

© Boards may:
* Impose reasonable deadlines on submission

¢ Require a reasonable number of signatures before it will be
placed on the ballot

e Reject voter propositions that are not within the power of
voters

e Cure defects in the language of a proposition submitted to

voters

Budget Advocacy

¢ Disseminating purely factual

information about
candidates

and/or the budget is OK!
* Factual materials designed

to reach the electorate
* “Statutory obligation”

per the Commissioner

pr—

Budget Advocacy

° Exhorting the electorate use district resources or
personnel — strictly forbidden!

NO

BUDGET
CUTS

How to help

Legal Challenges to School Elections and Budget Votes



