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New York State School Boards Association’s Comments Regarding the Notice of Proposed 

Rulemaking Title I-Improving Academic Achievement of the Disadvantaged-Academic Assessments 

 

The New York State School Boards Association, on behalf of its more than 660 member boards of education 

submits the following comments in response the U. S. Department of Education’s publication of proposed 

regulations relating to the Academic Assessment provisions of the Every Student Succeeds Act (ESSA). 

1. Double-Testing Exemption 

ESSA permits local educational agencies (LEA), pursuant to state authorization, to administer a high school 

level mathematics exam in middle school and not double test those students using the state-administered, 

federally required 8th grade math assessment (§1111(b)(2)(C)). Prior to the enactment of ESSA, the Department 

provided authorization to New York to avoid double testing in mathematics pursuant to the Elementary and 

Secondary Education Act waiver. The Department’s proposed regulations implementing this provision requires 

the State Educational Agency (SEA) to describe its strategies to provide all students in the State the opportunity 

to be prepared for and to take advanced mathematics coursework in middle school in order to avail itself of the 

double testing exemption ((§200.5(b)(4); see also §299.16(b)(3). 

This “preparation” requirement will, in many instances, necessitate an expansion of programs offered by LEAs 

already striving to provide the greatest educational opportunities to all students that are constrained by the 

financial and staff resources available to them. If the Department intends for LEAs to comply with this 

regulation without expending additional resources, then the proposed regulation should be revised to reflect 

such intent.  Such an additional burden is unwarranted in states, like New York, that already require LEAs to 

provide eighth grade students the opportunity to take high school courses in mathematics without the 

imposition of an additional preparation requirement on LEAs. 

Recommendation: §200.5(b)(4) of the proposed regulations should be eliminated to ensure that students 

enrolled in advanced mathematics courses can continue to avoid unnecessary double testing. In the alternative, 

the regulations should be revised to clarify that LEAs are not required to expend additional resources 

unavailable to them for the purpose of complying with this regulation. 

2. Alternate Assessment 

ESSA continues to allow states to provide an alternate assessment for up to one percent of students with the 

most significant cognitive disabilities, authorizes states to apply for a waiver to exceed the cap, and prohibits 

states from imposing on any school district a cap on the percentage of students administered the alternate 

assessment (§1111(b)(1)(D)). NYSSBA supports the additional flexibility provided to districts and ensuring that 

students with disabilities are appropriately assessed.  
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However, the proposed regulatory language establishing application criteria for such a waiver includes a 

requirement that to apply for the waiver a state must have met the 95% participation requirement for 3-8 

assessments on a statewide basis and within the children with disabilities subgroup (§200.6(c)(4)(ii)(B)). This 

proposed regulation may hinder or defeat the purpose of the waiver, which is to provide an alternate assessment 

opportunity for children with significant cognitive disabilities. Furthermore, it is unclear what the rationale is for 

linking compliance with the participation rate requirement and authority to apply for a waiver from the one 

percent cap. These are two matters that should be addressed separately. 

The proposed regulations further provide that a State applying for a waiver must assure that it take additional 

steps to support and provide oversight of districts that the State anticipates will assess more than one percent of 

its students using the alternate assessment, and any other district that the State determined will significantly 

contribute to exceeding the cap (§200.6(c)(4)(iv)(B)). This regulation also provides that the State must describe 

how it will monitor and regularly evaluate each district to ensure that the district provides sufficient training to 

school staff that are members of individual education program teams or other placement teams such that they 

understand and implement appropriate assessment guidelines. 

§200.6(c)(4)(iv)(B) contradicts the intent of ESSA’s prohibition on a local cap on the use of the alternate 

assessment. This regulation would create intrusive State oversight of districts that are complying with the law 

and appropriately assessing students with disabilities. Furthermore, this regulation not only creates additional 

oversight of districts locally assessing greater than one percent of their students using the alternate assessment, 

but also districts that contribute to exceeding the statewide one percent cap, notwithstanding that the 

Individuals with Disabilities Education Act (IDEA) expressly places the responsibility for determining whether 

a student with disabilities needs to take an alternate assessment on a LEA’s multi-disciplinary team. In addition, 

the proposed regulation is unnecessary given that the IDEA already provides a mechanism for monitoring LEA 

compliance with IDEA requirements, which is particularly relevant because ESSA itself provides for the 

streamlining of state efforts in the implementation of federal statutes including ESSA and the IDEA.   

Recommendation: The Department should eliminate §§200.6(c)(4)(ii)(B)) and 200.6(c)(4)(iv)(B) to ensure that 

districts can appropriately administer the alternate assessment to the students that are entitled to take such 

assessment and to better reflect the intent and statutory provisions of ESSA. 

3. Nationally-Recognized High School Academic Assessment Option 

ESSA authorizes LEAs to administer a locally-selected, nationally-recognized assessment in lieu of federally 

required State-designed assessments provided that the locally-selected assessment has been approved by the 

State (§1111(b)(2)(H)(i)). The proposed regulation §200.3(a)(2) could restrict the ability and willingness of 

school districts to utilize the assessment flexibility that ESSA provided as it requires any LEA opting to utilize a 

nationally-recognized assessment to administer the assessment to all high school students in the district. Such a 

requirement could result in curbing LEA participation, particularly in larger LEAs with multiple high schools. 

These LEAs may determine that a nationally recognized exam approved by the SEA may be appropriate and 

beneficial for students in only certain high schools or for only certain students. We believe local education 



3 

 

officials are best situated to determine which students and which schools should utilize a nationally-recognized 

assessment in lieu of a federally required assessment in high school.  

 

Recommendation: This Department should eliminate §200.3(a)(2) and expressly provide that if a state 

authorizes and approves a nationally recognized assessment, districts may administer such assessment in schools 

and to students, where appropriate, in the judgment of local education leaders. 

 


