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New York State School Boards Association’s Comments Regarding the Notice of Proposed 

Rulemaking Title I-Improving Academic Achievement of the Disadvantaged-Supplement Not 

Supplant 

 

The New York State School Boards Association, on behalf of its more than 660 member boards of education 

submits the following comments in response the U. S. Department of Education’s (Department) publication of 

proposed regulations relating to the supplement, not supplant provisions of the Every Student Succeeds Act 

(ESSA). 

The requirement that federal dollars received through Title I of the Elementary and Secondary Education Act to 

supplement, not supplant state and local funds has been a requirement for New York’s local educational 

agencies (LEA) for many years and our LEAs will continue to honor these requirements and meet the new 

compliance requirements of ESSA. Despite past compliance with supplement, not supplant, the Department 

failed to identify any school in New York, or elsewhere that is not complying with these requirements, and 

without identifying any school, the Department only claims that there are hundreds of LEAs across the country 

where title I schools are receiving, on average, hundreds of thousands of dollars less in state and local funding 

than the average non-title I school.   

After the negotiated rulemaking committee failed to reach consensus on supplement, not supplant regulations 

NYSSBA submitted comments to Secretary King on June 8. At that time, NYSSBA expressed concerns that the 

proposal put forth by the Department to the committee exceeded statutory authority and was unworkable. 

While the Department’s proposed regulations have been revised from this past spring, the Department has 

failed to address our underlying objections.  

The Department has proposed regulations that exceed the statutory authority under the Every Student Succeeds 

Act (ESSA) and ESEA. ESSA largely maintained existing supplement, not supplant provisions but also made 

certain important amendments to these provisions. One of these amendments starkly demonstrates that 

Congress sought to reduce the federal government’s role relating to supplement, not supplant. This amendment 

prohibits that Secretary of the Department from prescribing “the specific methodology a local educational 

agency uses to allocate State and local funds to each school receiving” title I funds (§1118(b)(4)). Yet, this is the 

exact action that the Department has taken under the proposed regulations. The congress charged the 

Department with enforcing the requirement that LEAs use Title I funds to supplement state and local 

resources, but it explicitly directed the Department not to direct LEAs how they should comply with this 

statutory requirement.  
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ESSA also amended the supplement, not supplant provision to require LEAs to demonstrate the methodology 

used to comply with this provision. The proposed regulations provide LEAs with three prescriptive 

methodologies that may be used to demonstrate compliance. Pursuant to the regulations, LEAs may also 

demonstrate compliance using a “special rule” that authorizes an LEA to distribute state and local funds “using 

any methodology that results in the LEA spending an amount of State and local funds per pupil in each title I 

school that is equal to or greater than the average amount of State and local funds spent per pupil in non-title I 

schools…” (§200.72(b)). Each of these methodologies is too prescriptive in nature and violates ESSAs statutory 

prohibition as cited above. 

The Department’s proposed regulations also seek to address an issue outside the scope of supplement, not 

supplant. The regulations are crafted in a manner to force LEAs to reallocate resources between schools. This is 

not the result that Congress intended when crafting this provision. Supplement, not supplant has one purpose 

and that is to ensure that LEAs don’t treat Title I funds as a windfall that can replace existing state and local 

resources so that the LEA can transfer those resources elsewhere. These proposed regulations seek to use 

supplement, not supplant as a vehicle to address unrelated issues of equity that are outside the scope of this 

provision of ESSA.  

Putting aside the contention that the Department has exceeded its regulatory authority and sought to address 

supplement, not supplant in an improper manner, the proposed regulations are unworkable in New York. The 

proposal is deaf to the realities of school district operations and the fact that collective bargaining restrictions 

and other employment rules make it challenging to near impossible to transfer staff or to incentivize through 

additional compensation highly qualified educators to teach in high-poverty schools. These are the types of 

changes that would need to be made to comply with the proposed regulation. The Department fails to 

recognize the constraints that state labor laws will have on the ability of LEAs to comply with the proposed 

regulations. The Department is also willfully ignoring the statutory prohibition against mandating equalized 

spending per pupil for a State, LEA or a school §(1605). While the regulatory commentary contends that the 

proposed regulations do not violate this prohibition, the practical effect will be a violation of this statutory 

prohibition and an affront to the express intent of Congress.   

Recommendation: §200.72(b) of the proposed regulations should be revised to authorize States in coordination 

with LEAs and stakeholders to develop appropriate methodologies that ensure title I funds are used to 

supplement, not supplant state and local funds and the regulations should not provide a menu of options to 

demonstrate such compliance.   

 


