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The New York State School Boards Association appreciates the opportunity to submit testimony to 
the Senate Committee on Labor and Chairman Martins.  
 
School districts spend more than $4 billion in debt service and other construction-related expenses 
annually, generating nearly $3 billion in state building aid payments. More than 2.5 million students 
are educated in thousands of school buildings across almost 700 school districts statewide. Facilities 
play an important role in the educational process and work is always being done, be it new 
construction, renovation or rehabilitation. As such, the timing and costs of these projects are of 
critical importance to school districts. 
 
As part of the construction process, school districts are legally permitted to retain just 5% of a 
capital project’s cost until the project is fully completed as ordered. This “retainage” is a commonly-
used industry practice and represents the only way a school district can ensure a project is completed 
according to agreed-upon specifications and timelines. Recently there have been efforts to change, 
restrict or remove school districts’ (and other public owners) ability to hold retainage. These efforts 
could to lead to increasingly late projects, unfinished work and possible cost increases, leaving 
litigation as the only recourse the address potential issues.  
 
Timing of projects is more important than ever due to a recent change in how state building aid is 
paid to school districts (Chapter 97 of 2011). This change amended the law to provide that building 
aid would only begin to flow to school districts after submission of a specific form, called the “Final 
Cost Report,” with the State Education Department. This form is submitted by the school district 
after all work on the project is complete and all bills have been paid. Prior to 2011, building aid 
would begin to be paid shortly after the start of the project, with adjustments to the level of aid 
made when the project was complete. Retainage helps ensure a project is completed properly and on 
time, allowing school districts to begin to receive state aid as early as possible and avoid additional 
pressures on local taxpayers.  
 
 
 



 

 

In 2015, Governor Cuomo vetoed legislation (veto number 275) that would have removed a school 
district’s ability to hold retainage in certain situations. The veto message noted that:  
 

“Retainage is a well-established practice that permits municipalities, governmental entities, and 
public and private entities to withhold a small percentage of payment, ranging up to 5 to 10 percent, 
from contractors until the completion of a project. It is an effective method of ensuring that public 
construction projects are properly, timely, and fully completed. When there is a problem with project 
completion, the public owner needs a mechanism, other than litigation, to require that the general 
contractor fix the problem…”   

 
NYSSBA agrees with Governor Cuomo’s view on retainage and encourages the legislature to help 
protect this important practice for school districts. For additional information, please contact 
NYSSBA Governmental Relations at 518-783-0200. 


