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I. First Amendment to U.S. Constitution: “Congress shall make no law respecting an 

establishment of religion, or prohibiting the free exercise thereof; or abridging the 

freedom of speech, or of the press; or the right of the people peaceably to assemble, 

and to petition the government for a redress of grievances.” 

 

II. Supreme Court  

a. Elrod v. Burns, 427 U.S. 347, 373 (1976): “The loss of First Amendment 

freedoms, for even minimal periods of time, normally constitutes irreparable 

injury.”  .   

b. Tinker v. Des Moines Independent Community School District, 393 U.S. 503 

(1969):  

i.  “It can hardly be argued that either students or teachers shed their 

constitutional rights to freedom of speech or expression at the schoolhouse 

gate.” 

ii. Students may express their opinions if done “without materially and 

substantially interfering” with school operations and without intruding on 

the rights of others. 

c. Bethel School District Number 403 v. Fraser, 478 U.S. 675 (1986): “The 

constitutional rights of students in public schools are not automatically 

coextensive with the rights of adults in other settings.” 

i. Values-based: First Amendment did not prohibit schools from prohibiting 

vulgar and lewd speech since such discourse was inconsistent with the 

“fundamental values of public school education.” 

ii. Vulgar or offensive speech may lead to discipline because of school’s 

responsibility for “teaching students the boundaries of socially appropriate 

behavior.” 

d. Hazelwood School Dist. v. Kuhlmeier, 484 U.S. 260 (1988): School officials did 

not evince either “by policy or by practice,” . . . any intent to open the pages of 

the newspaper to “indiscriminate use”  by its student reporters and editors. 

Instead, they “reserve[d] the forum for its intended purpos[e],” . . . as a supervised 

learning experience for journalism students. Could therefore reasonably regulate 

the speech. 

i. “A school must also retain the authority to refuse to sponsor student 

speech that might reasonably be perceived to advocate drug or alcohol use, 

irresponsible sex, or conduct otherwise inconsistent with ‘the shared 

values of a civilized social order.’” 

ii. “Educators do not offend the First Amendment by exercising editorial 

control over the style and content of student speech in school-sponsored 

expressive activities so long as their actions are reasonably related to 

legitimate pedagogical concerns.” 

iii. “This standard is consistent with our oft-expressed view that the education 

of the Nation's youth is primarily the responsibility of parents, teachers, 

and state and local school officials, and not of federal judges.”  



Catherine Muskin 

Ferrara Fiorenza PC 

2018 

 

 

2 

 

e. Morse v. Frederick, 551 U.S. 393 (2007): Question was “whether a principal may, 

consistent with the First Amendment, restrict student speech at a school event, 

when that speech is reasonably viewed as promoting illegal drug use. We hold 

that she may.” 

i. Given nature of school environment and drug use, public schools may 

“take steps to safeguard those entrusted to their care from speech that can 

reasonably be regarded as encouraging illegal drug use.”  

 

III. Second Circuit Court of Appeals: Until the Supreme Court holds otherwise, the 

standard in our region is that a foreseeable risk of substantial disruption of school 

operations can justify school discipline of off-campus speech.   

a. Wisniewski v. Bd. of Educ., 494 F.3d 34 (2d Cir. 2007): AOL Instant Messenger 

buddy icon was an image of a teacher being shot.  Discipline upheld. 

b. Doninger v. Niehoff, 527 F.3d 41 (2d Cir. 2008): student wrote blog criticizing 

administration and was prevented from running for Student Council.  Discipline 

upheld: her conduct did not “display the civility and good citizenship expected of 

class officers,” had vulgar and inaccurate information, and disregarded the means 

to communicate with administrators.  

i. 2
nd

 Circuit: officials did not violate her First Amendment rights.  Her 

words were designed to infiltrate the school and were false.  Moreover, the 

penalty re: student council was a privilege taken away 

c. Cuff ex rel. B.C. v. Valley Cent. Sch. Dist., 677 F.3d 109 (2d Cir. 2012): 5
th

 grade 

student drew an astronaut and discussed desire to “blow up the school with the 

teachers in it.”  Discipline upheld. 

i. “This test does not require school administrators to prove that actual 

disruption occurred or that substantial disruption was inevitable. Rather, 

the question is ‘whether school officials might reasonably portend 

disruption from the student expression at issue.’”  

ii. “The constitutional test is objective, ‘focusing on the reasonableness of the 

school administration's response, not on the intent of the student’” 

iii. “School administrators also have to be concerned about the confidence of 

parents in a school system's ability to shield their children from 

frightening behavior and to provide for the safety of their children while in 

school.” 

iv. Context was considered: two incidents of violent drawings/writings before 

this 

d. DeFabio v. East Hampton Union Free School Dist., 623 F.3d 71 (2d Cir. 2010):  

student referenced a Hispanic student’s death and said “one down, 40,000 to go.”  

Outburst by student body—student speaker was afraid.  Student told he could not 

come back to school for his own safety.  Parents disagreed.  School decision 

upheld: police assigned to protect his own, parents felt intimidated, student was 

afraid, he received death threats: it was reasonable.  

e. R.O. ex rel. Ochshorn v. Ithaca City Sch. Dist., 645 F.3d 533 (2d Cir. 2011): high 

school newspaper cartoon to accompany article, “Alumni Advice: Sex is fun!” 
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The cartoon depicted a doorway with the phrase “Health 101” written over the 

door. Near the doorway, a teacher pointed to a blackboard that contained eight 

drawings of stick figures in various sexual positions, with the phrase “Test on 

Monday” written on the blackboard underneath the drawings. 

i. Court called drawings “unquestionably lewd” and upheld in accordance 

with vulgarity standards from Fraser.   

f. Goetz v. Ansell, 477 F.2d 636 (1973): high school senior won’t stand for the 

Pledge of Allegiance because “there [isn’t] liberty and justice for all in the United 

States.” Student can sit silently: cannot be obligated to leave the room or to stand. 

i. Court: “[W]e do not believe that a silent, non-disruptive expression of 

belief by sitting down may similarly be prohibited.” 

 

IV. U.S. District Court for the Northern District of New York 

a. Bradford v. Norwich City Sch. Dist., 54 F.Supp.3d 177 (N.D.N.Y. 2014): Series 

of text messages between two students was sent to the victim.  Discussed kicking 

the victim down the stairs, slapping or flicking the victim, and referenced a gun.  

Discipline did not violate 1
st
 Amendment: conversation came days after an 

extremely serious assault against “Angelo,” which was referenced as a model for 

the victim. Also key: there was a gun referenced 

 

V. 3
rd

 Department Appellate Division, New York State 

a. Saad-El-Din v. Steiner, 953 N.Y.S.2d 326 (3d Dept 2012)  “I’m gonna blow up 

the school… don’t come to school Friday.” Couldn’t determine if it was a joke or 

not. Suspended him. Discipline upheld. 

 

VI. New York State Commissioner of Education Decisions 

a. Appeal of C.M., Commissioner’s Decision No. 16,439 (2010): Kick a Jew Day. 

i. “However, nothing herein should be construed as minimizing the gravity 

of the allegations presented in this appeal or the serious safety, social and 

emotional issues raised by harassment, bullying and discrimination in 

public schools.  The behavior of T.M. and the other students involved in 

the incident is totally unacceptable and cannot be tolerated.  Respondent 

was justified in suspending T.M. and indeed would have been justified in 

imposing a more serious penalty.” 

ii. “Discipline aside, respondent needs to take steps to intervene and protect 

its students from being subjected to harassment, bullying and 

discrimination. It is apparent from this record that respondent needs to 

establish a more positive school culture based on tolerance, so that no 

student is subjected to a hostile school environment.  I exhort respondent, 

through instruction in civility, discipline or other interventions, to address 

the intolerance and discrimination that led to the incident involved in this 

appeal.” 
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b. Appeal of T.G., Decision No. 17,195 (Sept. 2017): Revealed to a guidance 

counselor a daydream about a school employee being shot and dying.  Discipline 

upheld. 

c. Appeal of R.T., Decision No. 16,581 (2013): Took photo of substitute on cell 

phone, added “I’m going to kill this bitch” and posted on Instagram and showed a 

classmate during class. Irrelevant that it was private: got 16 likes.  Foreseeable 

that it would be seen by other students, parents, school officials and cause a 

substantial disruption (regardless of intent) 

d. Appeal of Ravick, Decision No. 14,477 (2000): email from one student to 

another’s home computer with offensive, graphic anti-Semitic language and 

otherwise threatening language.  Commissioner held that language was sufficient 

to constitute a threat (“Trench Coat Moffia [sic] is comign [sic] to your school 

Monday morning”). 

 

VII. Dignity for All Students Act (New York statute):  
a. “No student shall be subjected to harassment or bullying by employees or students 

on school property or at a school function; nor shall any student be subjected to 

discrimination based on a person's actual or perceived race, color, weight, 

national origin, ethnic group, religion, religious practice, disability, sexual 

orientation, gender, or sex by school employees or students on school property or 

at a school function. . . ”  

b. Definitions:  

i. “7. ‘Harassment’ and ‘bullying’ shall mean the creation of a hostile 

environment by conduct or by threats, intimidation or abuse, including 

cyberbullying, that (a) has or would have the effect of unreasonably and 

substantially interfering with a student's educational performance, 

opportunities or benefits, or mental, emotional or physical well-being; or 

(b) reasonably causes or would reasonably be expected to cause a student 

to fear for his or her physical safety; or (c) reasonably causes or would 

reasonably be expected to cause physical injury or emotional harm to a 

student; or (d) occurs off school property and creates or would foreseeably 

create a risk of substantial disruption within the school environment, 

where it is foreseeable that the conduct, threats, intimidation or abuse 

might reach school property…” 

ii. “8. ‘Cyberbullying’ shall mean harassment or bullying as defined [above] 

where such harassment or bullying occurs through any form of electronic 

communication.” 

c. No private cause of action.  Motta ex rel. Motta v. Eldred Cent. Sch. Dist., 36 

N.Y.S.3d 239, 241 (3d Dept. 2016). 

d. NYSED guidance: “it is critical to note that although discipline may not always 

be a viable option, the school is not precluded from taking actions that support 

and educate the students involved in cyberbullying.” 


