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I. Privilege vs. Confidentiality 

a. Privilege:  Legal professional privilege protects against a disclosure all 

communications between parties in a special relationship.  This is particularly 

applicable to court proceedings (but also other situations). 

 

b. Confidentiality: A relationship in which a professional must keep confidential 

the communications covered by the served individual’s privilege. 

 

c. Privilege is a client’s right, and confidentiality is the professional’s resulting 

obligation. 

 

II. Family Educational Rights and Privacy Act 

 

a. General Rules 

 

i. Applies to all schools that receive funds from the federal government. 

 

ii. Schools cannot deny parents the right to inspect and review the 

education records of their children. 

 

1. If a record contains the information of another student, that 

information must be redacted prior to allowing the parent to 

inspect or review the document. 

 

iii. Schools cannot release education records of students to an individual, 

agency, or organization without the written consent of their parents. 
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1. Records may be released if the parent provides written consent. 

 

2. Once a student reaches age eighteen or commences attendance 

at a college or university, only that student has the authority to 

provide written consent . 

 

3. Written consent must: 

 

a. Specify the records that may be disclosed; 

 

b. State the purpose of the disclosure; and 

 

c. Identify the party to whom disclosure may be made. 

 

b. Exceptions (no prior written consent needed) – education records may be 

released to the following: 

 

i. Student’s parents or eligible student  

 

ii. Other school officials with a legitimate educational interest 

 

iii. Officials of other schools to which a student is transferring 

 

iv. Specified government officials for audit or evaluation purposes 

 

v. Appropriate parties in connection with financial aid to a student 

 

vi. State and local authorities, within a juvenile justice system, pursuant to 

specific State law 

 

vii. Organizations conducting certain studies for or on behalf of a school 

 

viii. Accrediting organizations 

 

ix. Appropriate officials in cases of health and safety emergencies 

 

1. Information may be disclosed without consent if school 

determines that there is an articulable and significant threat to 

the health or safety of a student or other individuals 

 

2. Make determination on a case-by-case basis 

 

3. Take into account the totality of the circumstances pertaining 

to a threat to the health or safety of a student or others 



 

 

 

x. Issuer of a judicial order or lawful subpoena 

 

1. Court orders subpoena if good cause shown 

 

2. Persons under subpoena may not disclose to any person the 

existence of the subpoena or any information furnished in 

response to the subpoena 

 

c. Federal law – protects the privacy of student “education records.” 

 

i. An “education record” is any record, file, document, and other 

material that: 

 

1. contains information directly related to a student (information 

that would make it easy to trace the student’s identity); and 

 

2. is maintained by a school or by a person acting for such school. 

 

ii. What is not an “education record”? 

 

1. Records of instructional, supervisory, and administrative 

personnel and educational personnel ancillary thereto which 

are in the sole possession of the maker thereof and which are 

not accessible or revealed to any other person except a 

substitute. 

 

2. Records maintained by a law enforcement unit of the school 

that were created by that unit for the purpose of law 

enforcement. 

 

3. In the case of persons who are employed by a school but who 

do not attend that school, records made and maintained in the 

normal course of business which relate exclusively to such 

person in that person’s capacity as an employee and are not 

available for use by any other person. 

 

4. Records on a student who is eighteen years of age or older, or 

is attending an institute of postsecondary education, which are 

made or maintained by a physician, psychiatrist, psychologist, 

or other recognized professional acting in his/her professional 

capacity, and which are made, maintained or used only in 

connection with the provision of treatment to the student, and 

are not available to anyone other than persons providing such 



 

 

treatment, except that such records can be personally reviewed 

by a physician or other appropriate professional of the 

student’s choice. 

 

5. Directory information – student’s name, address, telephone 

listing, date and place of birth, major of student, participation 

in officially recognized activities and sports, weight and height 

of athletes, dates of attendance, degrees and awards received, 

and the most recent previous educational agency or institution 

attended by the student. 

 

d. A school may disclose directory information.  Before disclosing such 

information, the school must tell parents that the information may be released 

and give the parents a reasonable amount of time to request that the school not 

release any directory information about their child. 

 

III. Health Insurance Portability and Accountability Act (HIPAA) 

 

a. Federal law that provides data privacy and security provisions for 

safeguarding medical information. 

 

b. Typically does not apply to any transactions of records conducted by public 

school district. 

 

c. Nurse’s records and immunization records are considered “medical records” 

under FERPA. 

 

d. Medical services provided pursuant to a student’s individualized education 

program (“IEP”) are also considered to be “education records.” 

 

IV. Confidentiality 

 

a. The School Counseling Setting 

 

i. Personal Notes about Students 

 

1. Most notes will fall under the definition of “education records” 

 

2. Notes will be excluded if they meet the following criteria: 

 

a. Kept in the sole possession of the maker; 

 

b. Used only as a personal memory aid; and 

 



 

 

c. Not accessible or revealed to any other person, except a 

temporary substitute for the maker of the record. 

 

b. Subpoenas 

 

i. Types of Subpoenas 

 

1. Subpoena: commands the appearance of a witness, subject to 

penalty for non-compliance. 

 

2. Subpoena duces tecum: orders the witness not only to appear, 

but also to bring specified books, papers, or records. 

 

ii. A subpoena duces tecum served on a school district must be issued by 

a judge. 

 

iii. School personnel must comply with a lawfully issued subpoena, 

including producing requested documents (exception under FERPA) 

and answering questions. 

 

c. Communication with Students 

 

i. Confidentiality Rules 

 

1. New York law protects communications made by a 

patient/client to his/her licensed psychiatrist, licensed 

psychologist, and certified social worker. These privileges only 

apply to work as an independent practitioner. 

 

a. Cannot disclose communications unless patient/client 

waives the privilege or fails to claim it in a court 

proceeding. 

 

2. Communications to a school psychologist, school social 

worker, guidance counselor, etc. are not subject to privilege.  

These individuals are paid employees of a school district and 

do not receive compensation from students or their parents.  No 

court has granted a privilege to communications between a 

student and a school employee.   

 

3. Commissioner’s Appeal Example: Appeal of Bd. of Educ. of 

City Sch. Dist. of City of New York, Decision No. 12,673 

(1992): 

 



 

 

a. A student claimed she had a physical relationship with 

one of her teachers.  At that teacher’s 3020-a hearing 

(for teacher discipline/removal), the school social 

worker testified about conversations she had with the 

student during the student’s school counseling sessions. 

 

b. The District appealed the panel’s 3020-a decision.  

Among other allegations, the District alleged that the 

panel erred in allowing the licensed social worker to 

testify about conversations held with the student.  The 

district cited CPLR 4508, which provides that a social 

worker shall not be required to disclose communication 

or advice given in a professional communication. 

 

c. The Commissioner found that the cited section of the 

CPLR does not apply to school counseling settings, as 

confidentiality does not apply when a school social 

worker is a “paid employee of the school district who 

does not receive compensation from students or their 

parents.” 

 

d. “No decision of the courts or the Commissioner of 

Education has yet granted privileged status to 

communications between a student and school 

personnel.” 

 

4. The Commissioner upheld this ruling in Appeal of M.S. from 

an action of the Board of Education of the City School District 

of the City of Tonawanda, Decision No. 15,237 (2005): 

 

a. Parent alleged that student’s communications to school 

officials regarding being under the influence of alcohol 

was protected by privilege. 

 

b. Commissioner disagreed, reiterating that “no decision 

of the courts or the Commissioner of Education has yet 

granted privileged status to communications between a 

student and school personnel.” 

 

ii. Substance Abuse 

 

1. New York Education Law § 3028-a affords immunity to school 

officials who suspect that a student is abusing substances and 



 

 

who report it to other school officials under a school district 

drug policy.  N.Y. EDUC. LAW § 3028-a. 

 

2. For school districts that do not have a drug policy, the 

immunity extends to school officials who report substance 

abuse to the school principal or the student’s parent or legal 

guardian. 

 

iii. HIV-Related Information 

 

1. New York Public Health Law requires that an individual’s 

records concerning treatment for HIV be kept strictly 

confidential.  N.Y. PUB. HEALTH LAW § 2782.  This law 

applies to any person who obtains confidential HIV-related 

information in the course of providing any health or social 

services, including educational services. 

 

2. Individuals who obtain confidential HIV-related information 

may not disclose or be compelled to disclose such information 

except to certain identified individuals, such as health care 

providers, in the statute and when consent has been obtained. 

 

iv. Abortion and Venereal Disease 

 

1. New York Public Health Law prohibits physicians and 

hospitals from disclosing to a parent or legal guardian 

information concerning the treatment of a minor for a venereal 

disease or the performance of an abortion.  N.Y. PUB. HEALTH 

LAW § 17. 

 

2. This law does not apply to school officials.  Therefore, school 

officials are permitted to disclose this information to a parent 

or legal guardian. 

 

3. Minors have certain constitutional rights when it comes to 

obtaining an abortion.  States are permitted to place obstacles 

in a minor’s path to obtaining an abortion so long as those 

obstacles are reasonably related to legitimate state interests. 

 

a. States may require parental notification of one parent or 

establish a brief waiting period prior to a minor child 

obtaining an abortion. 

 



 

 

b. Any obstacle must not infringe upon the minor child’s 

right to obtain an abortion. 

 

i. It does not infringe upon a minor child’s right to 

receive an abortion when a school official 

informs her parent(s). 

 

c. New York does not require parental notification nor 

does it have a waiting period. 

 

v. Pregnancy 

 

1. In Port Washington Teachers’ Assoc. v. Bd. of Educ., Port 

Washington Union Free Sch. Dist., 478 F.3d 494 (2d Cir. 

2007), the Second Circuit dismissed an appeal of the E.D.N.Y. 

for plaintiffs lack of standing.  Plaintiffs were a teachers’ 

union, its president, and school social worker that brought an 

action against the district when the district issued a policy that 

school staff should notify pregnant students’ parents of the 

pregnancies. 

 

2. Accordingly, the holding of the E.D.N.Y. on this case remains 

applicable.   Port Washington Teachers’ Assoc. v. Bd. of 

Educ., Port Washington Union Free Sch. Dist., 478 F.3d 494 

(E.D.N.Y. 361 F.Supp.2d 69 (2005)) held that school districts 

do not violate the law when they have a policy requiring 

parental notification of his/her minor child’s pregnancy. 

 

a. The case also held that communications between a 

student and school personnel are not privileged. 

 

3. The court noted that the Commissioner’s Regulations provide 

that the board of education must advise “the parent or guardian 

of each child in whom in any aspect of the total school health 

service program indicates a defect, disability or other condition 

which may require professional attention with regard to 

health.”  8 N.Y.C.R.R. § 136.3 (a)(5). 

 

a. The Regulations acknowledge the pivotal role a parent 

plays with respect to his/her minor child’s health.  

School personnel should, therefore, inform a parent of 

any health condition that may require professional care, 

including a minor child’s pregnancy. 

 



 

 

b. Court implies that it may be mandatory for schools to 

disclose this information under FERPA and the 

Commissioner’s Regulations. 

 

i. In loco parentis does not mean that the school 

displaces the parents. 

 

 

4. “Male counterpart to a pregnant female enjoys no 

constitutional protections with respect to the pregnancy.” 

 

5. “Should the school fail to inform the parents of a student’s 

pregnancy and the student in any way is physically injured 

(through pregnancy complications or otherwise), it is the 

school that will face civil and perhaps criminal liability.” 

 

6. Guidance from NYSED: 

 

a. Court decisions in Port Washington cases “only 

discussed the issue, and there were no express court 

holdings or mandates issued by either court on the 

issue.” 

 

b. “The Department has not issued any new regulations or 

policy as a result of these decisions.” 

 

c. NYSED “advises boards of education to consider 

whether they need to develop written policies related to 

the reporting of a student’s pregnancy.  If a board 

deems a policy to be necessary, it should work in close 

consultation with the district’s counsel and medical 

director.” 

 

7. What should you do if a student tells you that she is pregnant? 

 

a. First, determine whether your district has a policy on 

the matter.  If it does, comply with that policy. 

 

b. If no policy exists, seek-out consultation from 

supervisor. 

 

c. Many districts adopt the following steps: 

 



 

 

i. Step 1:  Talk to the student and encourage her to 

speak to her parents. 

 

ii. Step 2:  If the student refuses to tell her parents, 

offer to meet with the student and her parents.  

Offer to facilitate the conversation. 

 

iii. Step 3:  If the student still refuses to tell her 

parents, tell her that you will speak to them on 

her behalf. 

 

iv. Option: Make an exception for students in 

abusive or neglectful family situations. 

 

8. Parents’ Rights when Minor Is also a Parent 

a. Parents have custodial authority over their minor child. 

b. Parents have no direct authority over their child’s child. 

 

vi. Practical Tips for the Counseling Situation:  

 

1. Clearly explain the boundaries of confidentiality to students 

prior to engaging in a school counseling situation. 

 

a. Typically a report to the parent or other official needs to 

be made when the student makes the following claims 

in a counseling situation: 

 

i. Student is a danger to him- or herself; 

 

ii. Student is in danger from another individual; 

 

iii. Student reports that he/she may injure another 

individual. 

 

2. Discuss boundaries of confidentiality with parents. 

 

3. If student communications are going to be reported to parents 

or other officials, try to have a conversation with student prior 

to reporting to explain the reason it needs to be reported. 

 

a. In some situations, it may be prudent to encourage the 

student to make the report on his or her own.  School 



 

 

counselors can offer to be present at this reporting if it 

helps the student feel more comfortable.  

 

4. Familiarize yourself with any relevant District policies and 

laws related to confidentiality and mandated reporting. 

 

d. Child Abuse and Child Maltreatment – Mandatory Reporting 

 

i. Definitions: 

 

1. Child – any individual under the age of 21 who is enrolled in a 

New York school district, other than City of New York. 

 

2. Abuse 

 

a. Intentionally or recklessly inflicting physical injury, 

serious physical injury or death; or 

 

b. Intentionally or recklessly engaging in conduct which 

creates a substantial risk of physical injury or death; or 

 

c. Any child sexual abuse; or 

 

d. Commission or attempted commission against a child 

of the crime of dissemination of indecent material to 

minors. 

 

ii. Abuse Outside an Educational Setting 

 

1. New York Social Services § 413 requires school personnel to 

disclose information that gives them “reasonable cause to 

suspect that a child coming before them in their professional or 

official capacity is an abused or maltreated child.”  N.Y. SOC. 

SERV. LAW § 413 (1). 

 

2. Nonexclusive list of mandated reporters:  teachers; guidance 

counselors; school social workers; school psychologists, school 

nurses, school administrators, and other certified or licensed 

school employees. 

 

3. School personnel must report the information to the New York 

State Central Register (SCR) of Child Abuse and Maltreatment 

(hotline – only one report from school). 

 



 

 

a. Written reports must be made on Commissioner of 

Social Service’s form within 48 hours of an oral report 

and must include: 

 

i. Name and addresses of child and his/her 

parent(s) or guardian(s); 

ii. Name and address of residential care facility or 

program, if applicable; 

iii. Child’s age, gender and race; 

iv. Nature and extent of injuries, abuse or 

maltreatment, including evidence of prior 

injuries, abuse or maltreatment to child or 

his/her siblings; 

v. Name of alleged perpetrator (if known); 

vi. Person making report and where he/she can be 

reached; and 

vii. Actions taken by reporting source. 

 

4. The statute also requires that a report must also be made to the 

administrator of the relevant building, who becomes 

responsible for subsequent administration made necessary by 

virtue of the filing of the report. 

 

5. To encourage active reporting, the law grants immunity from 

civil and criminal liability to any school official who reports 

information relating to possible child abuse or maltreatment.  

N.Y. SOC. SERV. LAW § 419.  The law will only protect those 

school officials who report this information upon a reasonable 

suspicion that child abuse or maltreatment is actually 

occurring. 

 

6. Update to regulations regarding CPS investigations: 

 

a. When conducted as part of an investigation of a report 

of suspected abuse or maltreatment, CPS must be 

provided with access to the child, including: 

 

i. Interviewing the child without a court order or 

the consent of the parent, guardian or other 

person legally responsible for the child when 

CPS encounters circumstances that warrant 

interviewing the child away from family or 

other household members. 

 



 

 

ii. The school may ask the CPS representative to 

provide identification and identify the child to 

be interviewed, but may not ask for further 

information or documentation as a condition of 

having access to the child. 

 

iii. The school may authorize a staff member of the 

school to observe the interview of the child. 

 

iii. Abuse in an Educational Setting 

 

1. Definitions 

 

a. Employee  

 

i. Any person receiving compensation from a 

school district; or 

 

ii. Employee of a contracted service provider; or  

 

iii. Worker placed in a school under a public 

assistance employment program, whereby 

services performed involve direct student 

contact. 

 

b. Volunteer – any person, other than an employee, who 

provides services to a school or school district, which 

involve direct student contact (includes Board 

members). 

 

c. Educational setting 

 

i. Building and grounds of public school district; 

 

ii. Vehicles provided by school district; 

 

iii. Site of any extracurricular or co-curricular 

activity; and 

 

iv. Any location where direct contact between an 

employee or volunteer and a child has allegedly 

occurred. 

 



 

 

2. New York Education Law § 1126 applies when an oral or 

written allegation is made to school personnel that a child has 

been subjected to child abuse by an employee or volunteer in 

an educational setting. 

 

3. After learning of an allegation, school personnel must complete 

a report form and personally deliver a copy of the report to the 

school administrator of the school in which the abuse occurred.  

If the abuse occurred in another school district, the report will 

be forwarded to that school district.  (no hotline) 

 

4. To encourage active reporting, school personnel who in good 

faith complete a report regarding an allegation of child abuse in 

an educational setting are granted immunity from civil and 

criminal liability.  

 

V. Personal Liability  

 

a. Risk of litigation is low, especially if working in school setting 

 

b. Violation of privacy 

 

i. New York only recognizes one privacy tort – appropriation (use of a 

person’s name or likeness for commercial advantage). N.Y. CIV. 

RIGHTS LAW § 50. 

 

ii. Federal right to privacy – marry; procreate; custody of one’s children; 

keep family together; control upbringing of own children; purchase 

and use contraceptives; refuse medical treatment; obtain abortion, 

subject to any state limitation. 

 

iii. FERPA disclosure – Complaint sent to Family Policy Compliance 

Office. 

 

1. No private right of action for FERPA violation. 

 

2. Must bring lawsuit under state privacy laws and state 

constitution. 

 

c. Case example:  Savino v. Board of Education of School District #1, Westbury, 

NY, 123 A.D.2d 314 (N.Y. App. Div. 1986): 



 

 

i. Parents brought educational malpractice against district claiming that it 

conducted psychological evaluations of their child that revealed the 

student was suffering from severe psychological problems.  The parent 

claimed that although the district knew the psychological problems 

would worsen if left untreated, the district “nonetheless refused or 

failed to notify” the parent.  As a result, parent claimed that student 

displayed “chronic antisocial behavior” due to a worsening of the 

problems. 

ii. Court found that this claim was not based on educational malpractice. 

1. “A claim of educational malpractice is based on allegations 

that a public or private school failed to properly educate a 

student.  This includes cases where the failure to properly 

educate results from an incorrect assessment of a student’s 

intellectual capacity.” 

iii. The case here did not allege that the student was improperly educated, 

so therefore was not based in educational malpractice. 

iv. “We express no opinion as to whether the allegations in the complaint 

are legally insufficient for any reason other than the one specifically 

raised in this appeal.” 


