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INTRODUCTION 

Special education disputes bring a unique set of challenges to school districts.  One can 
hardly think of a more emotionally charged scenario than a legal battle over the 
educational health and well-being of a disabled child.  Due process hearings and 
subsequent court actions brought under the IDEA and Section 504 can result in immense 
stress and cost.  Moreover, each new year or change to a child's program or services 
provides a fresh basis upon which a complaint can be brought.  Yet, unlike litigation in 
many other contexts, even after the dispute is resolved the parties to the hearing -- the 
district and the parent -- remain bound to each other, often for several years, as the child 
completes his/her educational career.   

It is, thus, not surprising that settlement can at times provide an attractive alternative to 
litigating a special education dispute.  However, like the disputes themselves, the issues to 
be considered when evaluating whether to settle a claim are vast and complex.  Among 
them include:  (1)  the frequency with which the district is likely to be faced with special 
education disputes; (2)  the nature of the process and how long it will take; (3)  whether 
the district has met its obligations to the student and whether it can prove its case; (4)  
potential monetary and administrative costs; (5)  what the terms of the settlement will be 
and whether it will be confidential as well as enforceable;  (6)  whether settlement will 
encourage the parent, as well as other parents, to file more complaints; and (7) the type of 
dispute being brought.   

Part of understanding the intricacies of each of these factors is recognizing the legal 
nuances involved in each one.  Thus, this outline seeks to provide the reader with an 
overview of some of the legal considerations embedded in each factor, together with legal 
citations and analysis for each.  When evaluating these factors, districts should remain 
mindful that special education disputes are very factually dependent and no two cases, like 
no two districts, are alike.  Thus, the application of each of these factors (and perhaps 
others) will vary, and should always be reviewed with special education counsel to the 
district.  Nevertheless, we hope the enclosed provides a helpful starting point when 
considering the difficult question of whether to litigate or settle a special education claim 
brought against your district.     
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FACTOR I:  HOW MANY HEARINGS ARE WE LIKELY TO GET? 

STATISTICS1 

    

Examining the rate at which special education complaints are typically brought and settled 
can help contextualize an impartial hearing request and may provide useful data when 
determining the merits of settling a case.  The top six US States/jurisdictions that receive 
the greatest number of due process complaints each year are commonly comprised of 
Puerto Rico, the District of Columbia, New York, California, Pennsylvania and New Jersey.  
These jurisdictions represented 90% of the first-tier filings and adjudications from 2006-
2007 through 2011-2012 (without adjustment for special education enrollment). 2  

New York has consistently been at the top of the list for the number of filings per year.  
New York ranked first on an overall basis and third on a per capita basis for filings in the 
period between 2006-20113 and third/fifth in adjudications during the same period, as 
calculated on an overall and per capita basis, respectively.4  The 2015-2016 school year 
brought similar results with New York ranking fifth on a per capita basis.5  Out of 17,325 
complaints filed nationally in 2015-16, New York accounted for 5,305 of them -- or almost 
31%. 

The number of due process complaints filed, resolution meeting agreements6, fully 
adjudicated hearings, due process complaints pending, and due process complaints 
withdrawn, dismissed or resolved without a hearing for the 2013-14, 2014-15, and 2015-
16 school years, are set forth below: 

 

 

 

 

 

 

                                                           
1
 Special thanks go to Edward Grimmett, Esq. of Jaspan Schlesinger LLP for his invaluable assistance in preparing 

this outline. 
2
 National Trends in the Frequency and Outcomes of Hearing and Review Officer Decisions Under the IDEA:  An 

Empirical Analysis, Perry A. Zirkel and Cathy A. Skidmore, 29 Ohio St. L.J. 525, 531, fn 35 (2014) ("National Trends") 
3
 Trends in Impartial Hearings Under the IDEA:  A Follow-up Analysis, Perry A. Zirkel, 303 Ed. Law Rep. 1, 7 (2014) 

("Trends"). 
4
 Id. at 8. 

5
 IDEA Dispute Resolution Data Summary for:  New York  2004-2005 to 2015-2016, CADRE, available at:  

https://www.cadreworks.org/sites/default/files/resources/2015-16%20DR%20Data%20Summary%20-
%20New%20York%20rev.pdf ("CADRE Statistics") 
6
 For further information regarding resolution meetings and resolution meeting agreements see Factor II herein. 

https://www.cadreworks.org/sites/default/files/resources/2015-16%20DR%20Data%20Summary%20-%20New%20York%20rev.pdf
https://www.cadreworks.org/sites/default/files/resources/2015-16%20DR%20Data%20Summary%20-%20New%20York%20rev.pdf
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Due Process Complaints 2013-20167 

 

 2013-
2014 

13-14 
Events 

per 
10K*8 

2014-
2015 

14-15 
Events 

per 10K* 

2015-
2016 

15-16 
Events 

per 10K* 

Due Process 
Complaints 
Filed 

6,417 141.0 5,170 105.7 5,305 106.2 

Resolution 
Meeting 
Agreements 

272 6.0 231 4.7 161 3.2 

Fully 
Adjudicated 
Hearings 

813 17.9 459 9.4 453 9.1 

Due Process 
Complaints 
Pending 

1,726 37.9 1219 24.9 1747 35 

Due Process 
Complaints 
Withdrawn, 
Dismissed or 
Resolved 
Without a 
Hearing 

3,878 85.2 3,492 71.4 3,105 62.2 

 

Also relevant are the number of State complaints9 filed as well as the number of mediations 
requested and held during the same period.  Those are as follows: 

 

 

 

 

 

 

 

                                                           
7
 See CADRE Statistics 

8
 *These are per capita values based on the number of events per 10,000 students.  See CADRE Statistics. 

9
 For further information regarding State Complaints see Factor II, herein. 
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Written State Complaints10 

 2013-
2014 

*Events 
per 10K 

2014-
2015 

*Events 
per 10K 

2015-
2016 

*Events 
per 10K 

Written 
State 
Complaints 
Filed 

256 5.6 276 5.6 216 4.3 

Reports 
with 
Findings 

139 3.1 151 3.1 103 2.1 

Written 
State 
Complaints 
Pending 

0 0 0 0 1 0 

Complaints 
Withdrawn 
or 
Dismissed 

72 1.6 101 2.1 87 1.7 

 

Mediations11 

 2013-14 *Events 
per 10K 

2014-15 *Events 
per 10K 

2015-16 *Events 
per 10K 

Mediation 
Requests 
Total 

356 7.8 337 6.9 353 7.1 

Mediations 
Held 

217 4.8 218 4.5 212 4.2 

Due 
Process 
Related 
Mediation 
Agreements 

14 .3 15 .3 13 .3 

Mediations 
Pending 

12 .3 2 0 11 .2 

Mediations 
Withdrawn 
or Not Held 

127 2.8 117 2.4 130 2.6 

 

A few general trends may be gleaned from these charts: 

                                                           
10

 See CADRE Statistics.   
11

 See CADRE Statistics.  For further information regarding mediations see Factor II herein. 
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 On average, the total number of due process hearing complaints received per year 
equated to approximately 1% of the special education population.12 
 

 On average, about 62% of the due process complaints brought resulted in being 
withdrawn, dismissed, or settled without a hearing. 

 2015-2016:  approximately 58.53% 

 2014-2015:  approximately 67.54% 

 2013-2014:  approximately 60.43% 

 On average, due process complaints that proceeded to mediation were likely to 
settle, be withdrawn or not held approximately 40% of the time. 
 

Statistics as to who typically wins due process hearings are harder to come by, and 
generally less precise.  One study, conducted by parent attorney Gilbert K. McMahon, 
reviewed New York hearing officer decisions between the 2002-2003 and 2009-2010 
school years.  Although the accuracy of the study was criticized, the following hearing 
officer decision outcomes were noted: 
 

 72% "support parent" 
 17% "support school district" 
 11% "support both"13 

 
A nationally based survey performed by Perry Zirkel and Cathy Skidmore produced more 
balanced results.14  Their findings showed: 
 

 41% of the decisions "completely in favor of the parent or largely in favor of 
the parent" (with 33% and 8%, accordingly) 

 51% of the decisions "completely in favor of the district or largely in favor of 
the district" (with 45% and 6%, accordingly), and 

                                                           
12

 All of these trends will, of course, vary by district.  For reference, the number of special education students in 
New York have been identified as follows:  as of 10/15/16:  approximately 468,947; as of 10/7/15:  approximately 
461,590; as of 10/1/14:  approximately 449,688, which equates to an average of 460,075 over the three years.  See 
NYSED School-Age Student Reports By Disability, County and School District, available at:  
http://www.p12.nysed.gov/sedcar/state.htm  
13

 National Trends, at 537-38, fn 70, 71, 75.  Zirkel and Skidmore were critical of McMahon's findings, observing 
that the decisions "only accounted for 19% of the filings for the period", "he did not examine the extent of the 
change in these outcomes upon appeal, such as the outcomes distribution at the review office level", McMahon 
failed to note "the curious disparity between his frequency data in the relevant time periods and those of OSEP, 
even when allowing for differences in data collection in reporting [] for example, he reported 2,024 hearings held 
in New York state for 2009-2010, while OSEP reported 425 hearings held and 928 complaints pending in 2009-
2010" (citations omitted), and expressed concerns over the "issue categories" used to differentiate complaints.   
14

 Id. at 553.  Zirkel and Skidmore's analysis spanned IDELR published decisions from January 1, 1978 to December 
31, 2012.  Their study focused on administrative outcomes of those decisions.  The potential for appeals and the 
likelihood of success thereon should also be considered.  For example, Perry Zirkel and Anastasia D'Angelo 
performed a national study of outcomes for IDELR-published court decisions for the timeframe 1989-2000.  The 
distribution they found was "school districts - 56%, mixed - 9%, and parents - 35%."  Id. at 531-32.   

http://www.p12.nysed.gov/sedcar/state.htm
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 8% inconclusive or a split decision.15 
 

Statistics can provide a useful backdrop when considering the merits of settling a special 
education dispute.  However, all special education matters must be considered on their 
individual merits and within the context of the dynamics of the affected district.  A district 
is wise to review trends in the numbers of matters brought and resolved locally, State-
wide, and nationally, but should also consider the additional factors set forth in this outline 
when evaluating the potential merits of settling any special education action. 

                                                           
15

 National Trends, at 553. 
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FACTOR II:  WHAT IS THE PROCESS AND HOW LONG WILL IT TAKE? 

THE IMPARTIAL HEARING PROCESS 

The impartial hearing process provides parents and school districts with an opportunity to 
resolve special education disputes.16  However, in determining whether to settle a dispute, 
the parties should consider the time and expense that will be required to go through the 
impartial hearing process and any potential appeals.  This section details who can bring an 
impartial hearing as well as the timeframes attendant to the impartial hearing process.  It 
also touches on the ‘human cost’ that can result when districts experience impartial 
hearings.    
 

1. Commencing a Due Process Compliant17  
 
Either a parent or school district may file a due process complaint with respect to 
any of the following matters:  
 
a. identification; 
b. evaluation; 
c. educational placement; or  
d. provision of a free appropriate public education.    
 
Notice of the due process complaint must include a description of the nature of the 
problem of the student relating to such proposed or refused initiation or change, 
including facts related to the problem.18  
 

2. Statute of Limitations19  
 
Request for an impartial due process hearing must be submitted within two years of 
the date the parent or district knew or should have known about the alleged action 
that forms the basis of the complaint.    
 
a. Exceptions  

 
1. Where the parent was prevented from requesting the impartial 

hearing due to specific misrepresentations by the district that it had 
resolved the problem forming the basis of the complaint; or 

                                                           
16

 Parents may also file a State complaint pursuant to 8 NYCRR § 200.5(l) alleging that the district violated a federal 
or State law/regulation relating to the education of students with disabilities.  In addition, parents may file an 
impartial hearing request pursuant to Section 504 of the Rehabilitation Act of 1973.  This outline primarily focuses 
on impartial due process hearings under the IDEA.  However, for further information regarding Section 504 see 
Factor VI herein.   
17

 8 NYCRR § 200.5(i)(1). 
18

 8 NYCRR § 200.5(i)(1)(iv).   
19

 8 NYCRR § 200.5(j)(1)(i).   
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2. Where the district withheld information from the parent that was 
required to be provided to the parent under the law.    
 

b. Subject Matter  
 
The party requesting the hearing shall not raise any issues at the impartial 
due process hearing that were not raised in the notice (that was timely filed 
under the regulations), unless the other party agrees otherwise.20   
 

c.  State Complaints  
 
A State complaint must be filed within one year of the alleged violation of 
federal or State law/regulation.21  
 

d. Section 504 of Rehabilitation Act of 1973  
 
Although the Act does not expressly set forth a statute of limitations, New 
York courts have applied a three-year statute of limitations to claims alleging 
a denial of FAPE under Section 504.22  Such claim accrues when the parent 
“learns or has reason to learn of the injuries that form the basis for his 
claim.”23  
 
 

3. Timing of Impartial Hearing Process  
 

a. Selection of a Hearing Officer24  
 
As soon as the district receives the impartial hearing complaint, it should 
begin to arrange for the appointment of an impartial hearing officer.  The 
regulations require that the rotational selection process for the IHO must 
commence immediately, but no later than two (2) business days after the 
district receives the complaint or mailing of the complaint to the parent.  An 
IHO may only accept an appointment if he or she is available to make a 
determination of sufficiency of a due process complaint within five (5) days 
of receiving such request and to initiate a hearing within the first 14 days of 
the time period set forth in Section 3(g).25   
 

                                                           
20

 8 NYCRR § 200.5(j)(1)(ii).   
21

 8 NYCRR § 200.5(l)(1)(iii)(a). 
22

 K.H. v. New York City Dep’t of Educ., 2014 U.S. Dist. LEXIS 108393 at *11, n.4 (E.D.N.Y. 2014)(recognizing that 
where the claimant alleges violations of both the IDEA and Section 504, Second Circuit precedent applies “a two-
year statute of limitations to the IDEA claims and a three-year statute of limitations to the Section 504 claims.”).    
23

 Id. at *11 (quoting Scaggs v. New York City Dep’t of Educ., 2007 U.S. Dist. LEXIS 35860 at *10 (E.D.N.Y. 2007)). 
24

 8 NYCRR § 200.5(j)(3)(i)(a).   
25

 Section 200.5(j)(3)(ii) authorizes the Board to “designate one or more of its members to appoint the impartial 
hearing officer.” Boards do not have to and should not wait for their next meeting to appoint the IHO.  Rather, it is 
recommended that Boards appoint one of their members, and usually the Board President, and an alternate, to 
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b. District Response to Due Process Complaint  
 
If a district has not sent the parent a prior written notice regarding the 
subject matter of the complaint, the district must within ten (10) days of 
receiving the complaint, send a response to the parent.  The district's 
response must include the following:26   
 
1. an explanation of why the district proposed or refused to take the 

action set forth in the complaint;27 
2. a description of the other options the CSE considered and why it 

rejected those options;28  
3. a description of each evaluation procedure, assessment, record or 

report the school district used as a basis for the proposed or refused 
action;29 and 

4. a description of any other factors relevant to the district's proposal or 
refusal.30    
 

c. Parent Response to Due Process Complaint31  
 
The parent must respond to a district's due process complaint notice within 
ten (10) days of receipt.  The response must specifically address the issues 
raised in the notice.  
 

d. Insufficient Notice  
 
If the district believes that the notice is not sufficient (that it has not met the 
requirements of the State regulations), it can request that the IHO dismiss the 
complaint or require the parents to amend the notice.  The district has fifteen 
(15) days to contest the sufficiency of the request.32  The IHO then has five 
(5) days to determine whether the complaint was sufficient.33    
 

e. Amendments  
 
The party initiating the complaint may only amend its notice if the other 
party (typically the district) consents to the amendment in writing and is 
given the opportunity to resolve the complaint through a meeting held in 

                                                                                                                                                                                           
approve the IHO on its behalf.  That approval may then be acknowledged at the next Board meeting for record-
keeping purposes.  Many Boards find it helpful to designate such members as part of their annual Reorganization 
Meeting.   
26

 8 NYCRR § 200.5(i)(4)(i).  
27

 8 NYCRR § 200.5(i)(4)(i)(a).   
28

 8 NYCRR § 200.5(i)(4)(i)(b). 
29

 8 NYCRR § 200.5(i)(4)(i)(c).  
30

 8 NYCRR § 200.5(i)(4)(i)(d).  
31

 8 NYCRR § 200.5(i)(5)(i).   
32

 8 NYCRR § 200.5(i)(6)(i).   
33

 8 NYCRR § 200.5(i)(6)(ii).   
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accordance with the regulations,34 or if the impartial hearing officer grants 
permission for the amendment.  The hearing officer may only grant 
permission for an amendment to be submitted five (5) or more days before 
an impartial due process hearing commences.35  
 

f. Resolution Session  
 
Within fifteen (15) days of receiving the due process complaint notice (or 
amended notice, as applicable), the district shall convene a "resolution 
session".  The meeting shall be with the parents and relevant member(s) of 
the CSE who have specific knowledge about the facts of the complaint, and 
shall include a representative of the district who has decision-making 
authority on behalf of the district.36    
 
The attorney for the district may not attend the resolution session unless the 
parent is accompanied by an attorney.  This rule even applies when a non-
attorney advocate attends the resolution session on behalf of the parent.37 
The resolution session is intended as a forum for the parents to discuss their 
complaint, as well as the facts which form the basis of the complaint, and for 
the district to have an opportunity to resolve the complaint.38   
 
The parents and district may agree, in writing, to waive the resolution 
session or agree to use mediation.39    
 
1. Agreement During Resolution Session40  

 
If an agreement is reached, the parties must execute a legally binding 
agreement that is signed by the parent and a representative of the 
district who has the authority to bind the district.  Either the parent or 
the district may void the agreement within three (3) business days of 
the agreement's execution.    
 

g. Hearing or Pre-Hearing Conference  
 
Unless an extension is granted in accordance with the regulations, the 
hearing, or a prehearing conference, must commence within fourteen (14) 

                                                           
34

 8 NYCRR § 200.5(i)(7)(i)(a).   
35

 8 NYCRR § 200.5(i)(7)(i)(b).   
36

 8 NYCRR § 200.5(j)(2)(i).   
37

 Questions and Answers on Impartial Due Process Hearings for Students with Disabilities, NYSED Guidance 
(February 1, 2018), available at http://www.p12.nysed.gov/specialed/dueprocess/impartial-hearing-guidance-jan-
2018.htm.   
38

 Id. 
39

 8 NYCRR § 200.5(j)(2)(iii).  SED notes that the only exceptions to the resolution requirement are where "the 
parent and school district agree in writing to waive the resolution meeting, or the parent and school district agree 
to use mediation."  Questions and Answers on Impartial Hearings For Students With Disabilities, NYSED (February, 
2018), available at:    http://www.p12.nysed.gov/specialed/dueprocess/impartial-hearing-guidance-jan-2018.htm  
40

 8 NYCRR § 200.5(j)(2)(iv).  

http://www.p12.nysed.gov/specialed/dueprocess/impartial-hearing-guidance-jan-2018.htm
http://www.p12.nysed.gov/specialed/dueprocess/impartial-hearing-guidance-jan-2018.htm
http://www.p12.nysed.gov/specialed/dueprocess/impartial-hearing-guidance-jan-2018.htm
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days of (whichever occurs first):41  
 
1. the date the IHO receives the parties' written waiver of the resolution 

session;42  
2. the date the IHO receives the parties' written confirmation that a 

resolution session was held but no agreement could be reached;43 or  
3. the expiration of a thirty (30) day period, beginning with the receipt 

of the due process complaint notice.44    
4. unless the parties agree in writing to continue mediation at the end of 

the 30-day resolution period.  If the parties elect to do so, the hearing 
or pre-hearing conference shall commence within the first fourteen 
(14) days after the impartial hearing officer is notified in writing that 
either party withdrew from the mediation.45    
 

h. Decision of IHO46  
 
When a parent files the due process complaint notice, the IHO's decision is 
due not later than forty-five (45) days after one of the following events, 
whichever shall occur first:  
 
1. both parties agree in writing to waive the resolution meeting;  
2. either the mediation or resolution meeting starts but before the end of 

the 30-day period, the parties agree in writing that no agreement is 
possible;  

3. if both parties agree in writing to continue the mediation at the end of 
the 30-day resolution period, but later one of the parties withdraws 
from the mediation process; or  

4. the expiration of the 30-day resolution period session.    
If an extension is granted beyond the applicable required timelines, 
the decision must be rendered and mailed no later than fourteen (14) 
days from the date the IHO closes the record.    

i. Appeals of IHO Decision  
 
Any party aggrieved by the IHO decision may appeal to the State Review 
Officer (SRO) of the State Education Department within forty (40) days of 
such decision.47   
 
The SRO must issue a final decision within thirty (30) days of receipt of a 

                                                           
41

 8 NYCRR § 200.5(j)(3)(iii)(b).   
42

 8 NYCRR § 200.5(j)(3)(iii)(b)(1).   
43

 8 NYCRR § 200.5(j)(3)(iii)(b)(2).   
44

 8 NYCRR § 200.5(j)(3)(iii)(b)(3).   
45

 8 NYCRR § 200.5(j)(3)(iii)(b)(4).   
46

 8 NYCRR § 200.5(j)(5).   
47

 8 NYCRR §§ 200.5(k)(1) and 279.4(a).   
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request for a review.48  Either party may seek judicial review of an SRO 
decision by a proceeding pursuant to New York's Civil Practice Law and 
Rules or 20 U.S.C. § 1415.49  The IDEA provides that a party may appeal an 
SRO decision in State or federal court within "90 days from the date of the 
decision of the hearing officer . . . or, if the State has an explicit time limitation 
. . . in such time as the State law allows."50  New York Education Law § 
4404(3) (a) provides an explicit time limitation, as a civil action "shall be 
commenced within four months after the determination to be reviewed 
becomes final and binding on the parties."    
 

4. Expedited Hearings  
 
Under limited circumstances, an expedited due process hearing may be necessary 
for disabled students who are subject to discipline.  The district may initiate an 
expedited due process hearing when it determines that a disabled student is 
dangerous in his or her educational placement.  The purpose of the expedited 
hearing is to place a student in an interim alternative education setting.51    
 
Parents may also initiate an expedited hearing to contest a manifestation 
determination, suspension or placement in an interim alternative education 
setting.52    
 
When a parent or district commences an expedited hearing, a resolution meeting 
must occur within seven (7) days of receiving the complaint.53  The expedited 
hearing must occur within twenty (20) school days of the date the request was 
filed.54  The IHO must make a decision within ten (10) school days after the 

                                                           
48

 8 NYCRR § 200.5(k)(2).   The 30-day time period to render a decision commences when a parent or district 
initiates the appeal. See Murphy v. Arlington Cent. Sch. Dist., 1999 U.S. Dist. LEXIS 19182 (S.D.N.Y. 1999) (finding 
that the SRO should have rendered a decision by September 17, 1999 where the district “initiated its appeal on 
August 18, 1999.”); see also Letter to Dr. Musgrove from N.Y. Commissioner of Education, King, Jr., John (April 9, 
2014), available at https://www.sro.nysed.gov/common/sro/files/20140409-LettertoMusgrovefromJBK.pdf.  In the 
Commissioner’s letter, he acknowledged that New York's system was not in compliance with the 30 day timeline 
since April, 2012.  Dr. King sought a compliance agreement with the Office of Special Education Programs due to 
the substantial increase in SRO appeals and the complexity of those appeals.  The Commissioner also noted that 
the backlog had resulted from dealing with "multiple litigations in both Federal and State court challenging OSR's 
failure to render timely decisions" as well as the time and resources needed to change procedures and track cases.  
Finally, the letter set forth a number of measures implemented by OSR to manage the back log such as:  
implementing a Backlog Elimination Team, an electronic filing system, increasing staffing in the OSR, undertaking 
internal and external office efficiency reviews, contracting for an external study of New York's due process system, 
implementing alternative dispute resolution systems, outreach with the NYCDOE, taking action to improve the 
quality and timing of first tier (IHO) decisions, and monitoring. 
49

 8 NYCRR § 200.5(k)(3).   
50

 20 U.S.C. § 1415(i)(2). 
51

 8 NYCRR §§ 201.11(a)(1) and 201.11(a)(2) 
52

 8 NYCRR §§ 201.11(a)(3) and 201.11(a)(4). 
53

 8 NYCRR § 201.11(b)(3)(i).   
54

 8 NYCRR § 201.11(b)(3)(iii).  

https://www.sro.nysed.gov/common/sro/files/20140409-LettertoMusgrovefromJBK.pdf
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hearing.55    
 

5. Pendency 
 
During the pendency of any impartial hearing or any appeal, the student shall remain in his 
or her "then current placement."56  Additionally, when the due process proceeding deals 
with the student's evaluation and initial placement, the student should not be evaluated by 
the CSE during the pendency of such proceeding.57  However, disputes often arise as to 
what constitutes a student's "then current placement."  The following cases provide 
guidance with respect to such issue.    
 

a. Dervishi v. Stamford Bd. of Educ., 653 Fed. Appx. 55 (2d Cir. 2016)  
 
Here, the lower court found that the student's current placement was the one 
recommended in his most recent IEP.  However, the Second Circuit reversed such 
decision, as the parties agreed to place the student in a home program when the 
parent commenced her due process claim.  The Court recognized that a student's 
"'then-current educational placement' is typically: (i) 'the placement described in 
the child's most recently implemented IEP'; (ii) 'the operative placement actually 
functioning at the time when the stay put provision of the IDEA was invoked'; or (iii) 
the placement at the time of the previously implemented IEP."58  The Court went on 
to explain that the purpose of the provision "is 'to maintain the educational status 
quo while the parties' dispute is being resolved' and requires that the school district 
'continue funding whatever educational placement was last agreed upon for the 
child until the relevant administrative and judicial proceedings are complete."59  
Thus, the Court found that the student's home program was the placement that was 
"actually functioning at the time" the parent invoked the pendency provision.60  
Although the district agreed to temporarily fund the student's home placement, the 
Court found that "the parties' intent as to the duration of [the student's] home 
program does not alter the Board's reimbursement obligation under the stay-put 
provision."61  The Court reasoned that the district's "obligation to fund stay-put 
placement is rooted in statute, not contract."62  Accordingly, the placement set forth 
in the student's most recent IEP could not be the student's pendency placement in 
that "it was never implemented or agreed to by the parents."63    
 

b. Retroactive Pendency: 
 

                                                           
55

 8 NYCRR § 201.11(b)(3)(iv).   
56

 8 NYCRR § 200.5(m)(1).   
57

 Id. 
58

 Id. at 58. 
59

 Id. 
60

 Id. at 57. 
61

 Id. at 58 
62

 Id. 
63

 Id. 
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Mackey v. Bd. of Educ., 386 F.3d 158 (2d Cir. 2004)  
 
In Mackey, the parents disagreed with the district's IEP and enrolled their son in 
private school during the 1999-2000 school year.  In the parents' action for tuition 
reimbursement, the IHO found that the district's 1999-2000 IEP provided the 
student with a FAPE.  The parents then prevailed on appeal, but it took the SRO 
approximately one full year to render the decision (November 21, 2001).  The 
parents also brought a separate action with respect to the 2000-2001 school year.  
Although the parents did not prevail on their tuition reimbursement claim, the SRO 
found that the private school was the student's pendency placement by virtue of the 
November 21, 2001 decision.  Therefore, due to the SRO's delay in rendering a 
decision, the court in Mackey addressed the issue of whether a student's pendency 
placement could be enforced retroactively.     
 
The Court first recognized that when parents "unilaterally change[s] their child's 
placement during the pendency of review proceedings, without the consent of state 
or local officials, [they] do so at their own financial risk."64  Prior to the SRO's 
decision, the student's pendency placement was the placement set forth in his most 
recent IEP.  The Court noted that "[t]he regulations provide that a child's current 
placement may be changed upon agreement between the parents and the state, and 
that an SRO decision that 'agrees with the parents that a change in placement is 
appropriate . . . must be treated as such an agreement.'" 65  Thus, the district 
acknowledged that the SRO's November 21, 2001 decision changed the student's 
pendency placement to the private school.  However, the district argued that the 
private school could not be the student's pendency placement during the 2000-2001 
school year, because the SRO rendered the decision after such school year.    The 
Second Circuit disagreed with the district's position, as it felt that such an outcome 
would not be fair to the parents.  It noted that the SRO failed to render a decision in 
accordance with the regulations, which was through no fault of the parents.  The 
Court also recognized that prior Supreme Court decisions have awarded tuition  
reimbursement retroactively.66   
 

6. Burden of Proof  
 
a. Generally: 
 

The Supreme Court in Schaffer v. Weast, 546 U.S. 49 (2005), held that "[t]he burden 
of proof in an administrative hearing challenging an IEP is properly placed upon the 
party seeking relief."67  However, in rendering the decision, the Court noted that the 

                                                           
64

 386 F.3d at 160. 
65

 Id. at 163 (quoting 34 CFR § 300.514(a).   
66

 Id. at 165.  (quoting the Supreme Court in Sch. Comm. of Burlington v. Dep't of Educ., 471 U.S. 359, 370-71 
(1985) for the proposition that "[r]eimbursement merely requires the Town to belatedly pay expenses that it 
should have paid all along and would have borne in the first instance had it developed a proper IEP.") 
67

 546 U.S. at 62.  The Court recognized that the term "burden of proof" deals with two distinct burdens: (1) the 
"burden of persuasion" and (2) the "burden of production."  Therefore, the Court noted that a challenge to the 
sufficiency of an IEP deals with the "burden of persuasion," which can be categorized as "which party loses if the 
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decision to allocate the burden of proof to the school district should "be left entirely 
up to the states."68  Thus, in 2007, New York amended Education Law § 4404(1) (c) 
to add the following language:   
 

The board of education or trustees of the school district or the state 
agency responsible for providing education to student with 
disabilities shall have the burden of proof, including the burden of 
persuasion and burden of production in any such impartial hearing, 
except that a parent or person in parental relation seeking tuition 
reimbursement for a unilateral parental placement shall have the 
burden of persuasion and burden of production on the 
appropriateness of such placement. 
 

b. Tuition Reimbursement  
 
When a parent commences an action for tuition reimbursement, the IHO must apply 
the following three-pronged framework known as Burlington/Carter test.69  (1) The 
district has the initial burden of demonstrating that the IEP provides the student 
with a FAPE.70  Under the first prong, the district must establish that: (a) it 
"complied with the procedural requirements of the IDEA"; and (b) the IEP was 
"reasonably calculated to enable the child to receive educational benefits."71  (2) If 
the district fails to satisfy its burden, the burden of proof is on the parent to 
demonstrate that the private placement is appropriate under the IDEA. (3) If the 
parent satisfies the second prong, it must demonstrate that the equities favor the 
parent.72  

  
i. Appropriateness of Unilateral Placement  
 

Application of a Student with a Disability, SRO Dec. No. 18-049 (2018)  
 
The district conceded that it did not offer the student a FAPE for the 2016-
2017 school year.  Therefore, the burden shifted to the parents to 
demonstrate that the student's private placement was appropriate.  The SRO 

                                                                                                                                                                                           
evidence is closely balanced."  On the other hand, the "burden of production" encompasses "which party bears the 
obligation to come forward with the evidence at different points in the proceeding."     
68

 Id.  
69

 See Florence City Sch. Dist. Four v. Carter, 510 U.S. 7 (1993); see also Sch. Comm. of Town of Burlington v. Dep't 
of Educ., 471 U.S. 359 (1985). In a post-Endrew F. decision, the SRO reinforced the Burlington/Carter test. See 
Application of a Student with a Disability, SRO Dec. No. 18-067 (2018) ("A board of education may be required to 
reimburse parents for their expenditures for private educational services obtained for a student by his or her 
parents, if the services offered by the board of education were inadequate or inappropriate, the services selected 
by the parents were appropriate and equitable considerations support the parents' claim.") 
70

 R.E. v. New York City Dep't of Educ., 694 F.3d 167, 184-85 (2d Cir. 2012).   
71

 Walczak v. Fla. Union Free Sch. Dist., 142 F.3d 119, 129 (2d Cir. 1998).   
72

 R.E. v. New York City Dep't of Educ., 694 F.3d at 184-85.    
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recognized that "[p]arents need not show that the placement provides every 
special services necessary to maximize the student's potential."73  Rather, the 
parent must prove that the private placement is "reasonably calculated to 
enable the child to receive educational benefits."74 Furthermore, "[a] private 
placement is appropriate if it provides instruction specifically designed to 
meet the unique needs of a student."75  In determining whether the parent 
has satisfied the parents' burden, grades, test scores, and regular 
advancement may evidence that the placement is appropriate.  However, the 
court/SRO will consider the "totality of the circumstances."76    
 
In analyzing the student's special education needs, the IHO initially found 
that "the hearing record did not include sufficient objective information 
regarding the student's special education needs."77  Therefore, the IHO ruled 
that the private placement was not appropriate based on the lack of 
information regarding the student's needs.  However, the SRO concluded that 
the IHO erred with respect to such decision.  The SRO noted that "if there is a 
lack of required evaluative information and the IEP is deficient as a result, . . . 
the district, rather than the parent, is held accountable for any lack of 
information regarding the student's needs because the IDEA places the 
responsibility for evaluation procedures on the district in the first 
instance."78  The SRO noted that the parents submitted evidence relating to 
the student's unique needs.  This included three observation reports, a 
treatment plan, an occupational therapy progress report, an academic 
progress report, and a speech language therapy progress report all created 
by the private school.  Therefore, while the SRO found that "information 
about the student's needs may ultimately be lacking in some respects,"79 the 
description provided by the parents was "relied upon in order to examine 
whether [the private placement] provided 'educational instruction specially 
designed to meet the unique needs of the [the student]."80    
 
The SRO then analyzed whether the parents demonstrated that the private 
school afforded the student specially designed instruction.  The SRO 
recognized that the regulations define specially designed instruction as 
"adapting, as appropriate to the needs of an eligible student . . . the content, 
methodology, or delivery of instruction to address the unique needs that 
result from the student's disability; and to ensure access of the student to the 
general curriculum, so that he or she can meet the educational standards that 
apply to all students."81  The SRO found that the parents satisfied their 

                                                           
73

 Quoting Frank G. v. Bd. of Educ. of Hyde Park, 459 F.3d 356, 364 (2d Cir. 2006).   
74

 Quoting Id. at 364.   
75

 SRO 18-049 at 9. 
76

 Id. at 10. 
77

 Id. 
78

 Citing A.D. v. Bd. of Educ. of City Sch. Dist. of New York, 690 F. Supp.2d 193, 206 (S.D.N.Y. 2010).   
79

 Id. at 11. 
80

 Id. at 12. 
81

 Quoting 8 NYCRR 200.1(vv).   
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burden in that they introduced documentary evidence regarding the 
student's program and testimony of the private school's co-director and 
student's mother.  The co-director testified regarding all the ways the private 
school addressed the student's unique needs.  For instance, there were 
concerns regarding the student's behavior in that he would hit and kick 
teachers and also hit himself.  Therefore, the co-director testified that the 
private school implemented one-on-one instruction to get the student "ready 
for a school program."82  The student received instruction in the private 
school's offices and the staff worked on "academics, social groups, and video 
modeling with the student" and also "went to the park for exposure to peer 
relationships."83  The co-director testified that this was a "full-day program 
for [the student] to get those skill levels up to a point where he could be in a 
school setting."84  Additionally, although the student "read well," he had 
difficulty sequencing a story using first, next and last.  Thus, the private 
school implemented a reading program where the student would have to 
"recall or retell what had been read" and asked specific questions to "allow 
[the student] to retain the knowledge."85  Based on all of the evidence 
introduced by the parents, the SRO concluded that "while evidence in the 
hearing record, as a whole, lacks detailed information regarding the content 
or methodology of instruct, it does sufficiently describe the delivery of 
services in a one-to-one support format, incrementally phasing the student 
into a mainstream school setting, and an individualized treatment plan for 
the student." 86 

 
With respect to the student's progress, the SRO found that "some 
uncontroverted evidence from [the private school]"  demonstrated that "the 
student made progress with respect to improved behaviors, attention, 
reading, mathematics, following directions, social interactions, and fine 
motor skills."87  For instance, the student's progress report demonstrated 
that he made progress in all areas, particularly in academics and language.  
Specifically, there was a "very low rate of idiosyncratic behaviors" and "any 
behaviors demonstrated were not disruptive to others."88  Additionally, the 
progress report stated that the student engaged "in age appropriate 
reading/story content."89    Therefore, in considering the totality of the 
circumstances, the SRO found the unilateral placement was appropriate.  
Accordingly, the SRO ordered the district to reimburse the parents 
$230,232.50 for the cost of the student's unilateral placement.   
 

                                                           
82

 Id. at 15. 
83

 Id. 
84

 Id. at 16. 
85

 Id. 
86

 Id. at 19. 
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 Id. at 21. 
88

 Id. at 20. 
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 Id. 
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LRE and Tuition Reimbursement in the Private School Setting:  
 
C.L. v. Scarsdale Union Free Sch. Dist., 744 F.3d 826 (2d Cir. 2014)  
 
This case examined the issue of "whether and, if so, to what extent a parents' 
private placement must take into account the IDEA's 'strong preference for 
'mainstreaming,' or educating children with disabilities '[t]o the maximum 
extent appropriate' alongside their nondisabled peers.'"90  Ultimately, the 
Court held that the restrictiveness of the private placement "may be relevant 
in choosing between two or more otherwise appropriate private placement 
alternatives, or in considering whether a private placement would be more 
restrictive than necessary to meet the child's needs, but where the public 
school system denied the child FAPE, the restrictiveness of the private 
placement cannot be measured against the restrictiveness of the public 
school option."91 

In this case, the Parents of C.L, a third-grade student “diagnosed with 
attention deficit hyperactivity disorder (“ADHD”), nonverbal learning 
disability, and executive function weakness” and who also “exhibited 
problems with anxiety, stuttering, fine motor development, and visual motor 
coordination,” requested that Scarsdale UFSD’s Committee on Special 
Education determine whether he was entitled to special education services 
and an IEP.  Scarsdale determined that he was eligible for services and 
accommodations under Section 504 of the Rehabilitation Act, but was not 
disabled under the IDEA and not entitled to special education services.  
Because the parents were not satisfied with the progress C.L. was making in 
the Scarsdale public school, they enrolled him at the Eagle Hill School, a 
private school for students with disabilities, and sued the district for tuition 
reimbursement. 

At the administrative level, “[t]he IHO concluded that at least by the third 
grade, if not before, C.L. was receiving such ‘a substantial array of test 
modifications, classroom accommodations, special education services and 
related services’ that the District was obligated to evaluate him under the 
IDEA,” and the district denied him a FAPE by failing to classify him as 
disabled under the IDEA.  Also, the 504 Plan the district proposed “was not 
an appropriate substitute for an IEP because, among other things, the 504 
Plan recommended a general education class that was too large.”  The IHO 
also found that the Eagle Hill School was an appropriate placement and 
awarded the parents tuition reimbursement. 

On Appeal, the SRO ruled in the district’s favor and denied the parents tuition 
reimbursement.  “In the SRO’s view, there was evidence in the record that 
C.L. ‘made progress’ at [the district’s public school], and consequently ‘C.L. 

                                                           
90

 Scarsdale, 744 F.3d at 836, citing Grim v. Rhinebeck Cent. Sch. Dist., 346 F.3d 377, 379 (2d Cir. 2003) (quoting 20 
U.S.C. § 1412(a)(5)). 
91

 Id. at 837. 
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did not require a special education environment such as Eagle Hill, which 
provided no opportunity for the student to interact with nondisabled peers” 
and was too restrictive.  Notably, however, “[t]he SRO did not discuss any of 
the specific services provided at Eagle Hill other than to observe that C.L. was 
not receiving occupational therapy at Eagle Hill.”  The parents lost a 
subsequent appeal of the SRO’s decision in District Court and then appealed 
to the Second Circuit.  The Second Circuit reversed. 

The Court found that “[t]he SRO’s decision was not sufficiently reasoned or 
carefully considered because the SRO did not consider or comment on any of 
the specific services provided to C.L. at Eagle Hill or the progress that the 
record show[ed] he made at the school.”  The Court found that the SRO could 
not sufficiently determine whether the private placement was appropriate 
because it did not assess what the school had to offer or the progress the 
student made there.  Instead, the Court credited the IHO’s decision, which 
included discussion of Eagle Hill’s curriculum; how the school reviewed C.L.’s 
educational records and interviewed his parents; the specifics of C.L.’s 
classes; and how Eagle Hill provided C.L. with an advisor who met with him 
each day.   

In reaching its conclusion the Court adopted the view that the IDEA's LRE 
requirement "'was aimed at preventing schools from segregating [disabled] 
students from the general student body,' but was not necessarily 'to restrict 
parental options when the public school fails to comply with the 
requirements of the [IDEA].'"  The Court said that "parents whose children 
are denied a FAPE may be and often are forced to turn to specialized private 
schools that educate only disabled children.  Such private schools are 
necessarily restrictive as they do not educate disabled and nondisabled 
children together, and may be more restrictive than the public school from 
which the child was removed."  The Court commented that "[i]nflexibly 
requiring that the parents secure a private school that is nonrestrictive, or at 
least as nonrestrictive as the FAPE-denying public school, would undermine 
the right of unilateral withdrawal the Supreme Court [has recognized]."   

Accordingly, the Court found that “[b]y not taking into consideration Eagle 
Hill’s services or C.L.’s progress, the SRO improperly gave dispositive weight 
to the restrictiveness of Eagle Hill in reaching the conclusion that it was 
inappropriate for C.L."  The Court held that the SRO effectively ruled the 
private school inappropriate simply because it was more restrictive than the 
public school placement.  The SRO should have, instead, done what the IHO 
did which was consider the restrictiveness of the private school placement 
without giving it dispositive weight.  After reviewing the equities, the Court 
awarded the parents tuition reimbursement.   
 
Frank G. v. Bd. of Educ., 453 F.3d 356 (2d Cir. 2006), cert denied, 522 U.S. 985 
(2007) 
 
The Court found that "parents are not barred from reimbursement where a 
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private school they choose does not meet the IDEA definition of a free 
appropriate public education."  Indeed, an appropriate private placement 
"need not meet State education standards or requirements . . . . For example, 
a private placement need not provide certified special education teachers or 
an IEP for the disabled student."  Moreover, parents "'may not be subject to 
the same mainstreaming requirements as a school board.’"  Rather, the issue 
of appropriateness of a placement, "turns on whether a placement — public 
or private — is 'reasonably calculated to enable the child to receive 
educational benefits'" such that the placement is "'likely to produce progress, 
not regression.'"  The Court noted that it is more difficult to assess grades 
and regular advancement outside of regular public school classrooms but 
that these are nevertheless helpful in determining appropriateness.  
However, while "[g]rades, test scores and regular advancement may 
constitute evidence that a child is receiving educational benefit . . . courts 
assessing the propriety of a unilateral placement consider the totality of the 
circumstance in determining whether that placement reasonably services a 
child's needs."  Parents are not required to prove that the private placement 
is perfect; rather "[t]hey need only demonstrate that the placement provides 
'educational instruction specially designed to meet the unique needs of a 
handicapped child, supported by such services as are necessary to permit the 
child to benefit from instruction.'"  Finally, the Court ruled that the IDEA 
permits reimbursement even where a student has not received special 
education and related services from a public agency prior to being enrolled 
in a private placement.92  
 

ii. Equities 
 

 Parent Notice of Removal: 

 
34 C.F.R. § 300.148(d)(1)  
 
Limitations on reimbursement. The cost of reimbursement described in 
paragraph (c) of this section may be reduced or denied . . . [i]f . . .   
 
At the most recent IEP Team meeting that the parents attended prior to 
removal of the child from the public school, the parents did not inform the 
IEP Team that they were rejecting the placement proposed by the public 
agency to provide FAPE to their child, including stating their concerns and 
their intent to enroll their child in a private school at public expense; or   
 
At least ten (10) business days (including any holidays that occur on a 
business day) prior to the removal of the child from the public school, the 
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 This final aspect of the holding was confirmed by the US Supreme Court in Forest Grove Sch. Dist. v. T.A., 557 US 
230 (2009). 
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parents did not give written notice to the public agency of the information 
described in paragraph (d)(1)(i) of this section (above).    
 

 Parent Cooperation: 

 
Application of the Board of Education of the Hewlett-Woodmere Union Free 
School District, SRO Dec. No. 17-078 (2017)  
 
In this decision, the SRO concluded that there were no equitable factors that 
weighed against awarding tuition reimbursement.  Having found that the 
unilateral placement was appropriate, the SRO assessed whether the parents' 
claim was supported by equitable considerations.  The SRO recognized that 
"reimbursement will not be appropriate if the court determines that the cost 
of the private education was unreasonable."93 Furthermore, "reimbursement 
may be reduced or denied when parents fail to raise the appropriateness of 
an IEP in a timely manner, fail to make their child available for evaluation by 
the district, or upon a finding of unreasonableness with respect to the actions 
taken by the parents."94 This also includes where the "parents did not 
provide notice of the unilateral placement either at the most recent CSE 
meeting prior to removing the student from public school, or by written 
notice 10 business days before such removal, 'that they were rejecting the 
placement proposed by the public agency to provide a [FAPE] to their child, 
including stating their concerns and their intent to enroll their child in a 
private school at public expense.'"95  
 

The SRO found that the record demonstrated that the parents fully 
"cooperated with the CSE, did not impede or otherwise obstruct the CSE's 
ability to develop an appropriate special education program for the student, 
made the student available for evaluations, and did not fail to raise the 
appropriateness of an IEP in a timely manner or act unreasonably."  The 
parent actively participated in all three CSE meetings and fully cooperated 
with the CSEs despite "delayed evaluations, an incorrect schedule, and 
confusion over the parents' initial request to visit the placement and obtain a 
class profile."  Furthermore, on the date of the last CSE meeting, the parents 
notified the district in writing that they rejected the student's IEP and 
intended to place her in private school.   
 
   
Application of the Board of Education of the Mamaroneck Union Free Sch. 
Dist., SRO Dec. No. 16-080 (2016)  
 

                                                           
93

 Quoting Florence County Sch. Dist. Four v. Carter, 510 U.S. 7 (1993).   
94

 Citing 20 U.S.C. § 1412(a)(10)(C)(iii).   
95

 Quoting 20 U.S.C. § 1412(a)(10)(C)(iii)(l).   
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The SRO found that the parent did not fully cooperate with the district for a 
portion of the 2015-2016 school year.  Specifically, when the CSE 
subcommittee met in March 2015, the parents had already completed the 
student's admission to private school.  The record demonstrated that student 
(1) submitted a completed application in October 2015; (2) he participated 
in testing in early March 2015, which was part of the private school's 
admission process; (3) the parents were notified of the student's acceptance; 
and (4) the parents executed a contract and sent the student's first tuition 
payment by March 16, 2015.  However, the parents failed to provide any of 
the aforementioned information to the CSE subcommittee at its March 2015 
meeting.  Furthermore, at the end of May 2015, the parents first informed the 
district that they disagreed with the student's IEP, but continued to withhold 
the information relating to the student's unilateral placement.  The parents 
finally notified the district on July 15, 2015 that they had unilaterally placed 
the student and would be seeking tuition reimbursement.    
 
Moreover, the "parents rejected the district's offer to convene a CSE meeting 
at a mutually convenient date and time because . . . the district's 'proposal of 
making any changes in September' -- after they notified the district of their 
intentions to remove the student from the district -- struck them as 'simply 
an attempt to correct serious deficiencies, which [was] too little too late'."   
 
The SRO found the parents' refusal to meet "far more detrimental" than the 
parents' failure to timely notify the district regarding the unilateral 
placement.  The SRO recognized that the statutory provision governing the 
parent's involvement in the CSE process "serves the important purpose of 
giving the school system an opportunity, before the child is removed, to 
assemble a team, evaluate the child, devise an appropriate plan, and 
determine whether a [FAPE] can be provided in the public schools."96   
Therefore, the parents' actions directly conflicted with the purpose of the 
statute.  The SRO noted that what was "even more unfortunate [was] that the 
problems with the district's approach were readily repressible" in that the 
district previously demonstrated that it was capable of providing the same 
multisensory reading program that the private school offered.  Furthermore, 
the parents continued to be uncooperative, as they did not consent to a 
reevaluation until February 1, 2016, which was after they filed their due 
process complaint.  The SRO determined that the parents were only entitled 
to reimbursement for 75 percent of the costs of tuition.           
 
Application of a Student with a Disability, SRO Dec. No. 11-056 (2011)  
 
The CSE convened a meeting on March 15, 2010 (when the student at issue 
turned 5) in order to develop his IEP for the 2010-2011 school year.  The 
March 2010 CSE concluded that the student was entitled to special education 
services, as he was classified as student with a speech or language 
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 Quoting Greenland Sch. Dist. v. Amy N., 358 F.3d 150, 160 (1st Cit. 2004).   
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impairment.  Based on the student's deficits, the CSE further concluded that 
the public program would not provide the student with an appropriate 
program.  Accordingly, the CSE recommended that the district's central based 
support team (CBSD) evaluate the student in order to determine an 
appropriate 12:1+1 program located in a State-approved non-public school.   
 
The mother testified that she contacted various State-approved nonpublic 
schools, but "missed the cutoff date for applications" for a majority of the 
schools.  On April 18 and May 4, 2010, the parents decided to sign an 
enrollment contract with a non-approved private school (the Aaron School).  
The parents also paid the nonrefundable deposit to the Aaron School.  
Thereafter, the district's CBSD received the student's referral, spoke to the 
mother regarding the process and sent referral packets to 15 State-approved 
non-public schools.  One of the State-approved schools, the School for 
Language and Communication Development (SLCD), contacted the parents 
on multiple occasions.  After the second call, the mother informed SLCD "that 
she was not interested in a screening interview for the student."  SLCD 
informed the district's CBSD that it rejected the student because parent 
declined the screening interview.    
 
Nevertheless, the student's mother visited SLCD after it informed the CBSD of 
the student's rejection.  SLCD told the mother that she could still fill out an 
application to determine if the student was appropriate for an interview.  
However, the mother declined to do so "because she did not believe that the 
school was appropriate given the student's severe dairy allergy, the length of 
the student's trip to and from the school because of the student's allergy, and 
the functioning level of other students at SLCD."  On August 24, 2010, the 
parents informed the district of their decision to unilaterally place the 
student at the Aaron school.  An action for tuition reimbursement ensued.       
 
After finding that the parents satisfied their burden with respect to the 
appropriateness of the unilateral placement, the SRO addressed whether 
equitable considerations supported an award of tuition reimbursement.  The 
SRO recognized that "equitable principles dictate that parents cannot 
deliberately withhold their child from an intake interview and impede a 
district's ability to offer a FAPE and also secure a future award of tuition 
reimbursement at a private school of their choosing."  In reviewing the 
record, the SRO noted that "the parents did not bring their specific concerns 
about SLCF to the district's attention until their September 15, 2010 due 
process complaint notice; almost four months after they had been offered 
and rejected a screening interview by SLCD in May 2010, and more than two 
months after the student's mother visited to the school in July 2010."    
 
The parents argued that they were never contacted by SLCD after they 
visited in July 2010.  However, the SRO found this to be immaterial in that the 
parents rejected SLCD's offer for a screening interview.  Furthermore, the 
parents also argued that the student was never offered a placement at SLCD.  
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The SRO also found this argument fruitless, as the screening was required 
prior to admission.  Thus, the SRO held that the parents "withheld the 
student from a required intake interview and impeded the district's ability to 
offer a FAPE."  Moreover, there was "insufficient evidence in the hearing 
record to require a finding that the parents 'reasonably determined' that 
their son's placement at SLCD was not appropriate and that therefore a 
screening would not be necessary, particularly . . . where the parents did not 
specifically identify their concerns about SLCD to the district."  Accordingly, 
the SRO upheld the IHO's finding that the equities did not favor an award of 
tuition reimbursement.    
 

c. Procedural Errors    
 
S.Y. v. New York City Dep't of Educ., 210 F. Supp.3d 556 (S.D.N.Y. 2016)  
 
In an action for tuition reimbursement, the parents alleged that the district failed to 
comply with the procedural requirements under the IDEA.  The parents appealed 
the SRO decision, which held "that none of the alleged procedural deficiencies 
sufficed to invalidate the IEP."97   With respect to the burden of proof, the Court 
noted that the DOE was required to demonstrate its compliance with IDEA before 
the SRO.  However, "[w]hen seeking to overturn the decision of an SRO, the Parents 
bear the burden of demonstrating that the decision was insufficiently reasoned or 
supported."98   
 
In addressing the procedural violations raised by the parents, the Court noted that a 
single procedural violation would not amount to a denial of FAPE and that 
"adequate compliance with the procedures prescribed" would ordinarily render an 
IEP substantively adequate.99  Therefore, in order for a procedural violation to 
render an IEP legally inadequate, the violation must have "(1) 'impeded the child's 
right to a [FAPE],' (2) "significantly impeded the parents' opportunity to participate 
in the decision making process regarding the provisions of a [FAPE],' or (3) caused a 
deprivation of educational benefits."100  Furthermore, "multiple procedural 
violations may cumulatively result in the denial of a FAPE even if the violations 
considered individually do not."101   
 
The Court found that the DOE committed multiple procedural violations.  For some 
of the procedural violations, the Court deferred to the SRO's conclusion that such 
violation alone did not invalidate the IEP.  Nevertheless, the Court found that the 
DOE committed several other procedural errors that amounted to a denial of FAPE.  
For instance, the DOE failed to consider an alternate placement, which neither the 
IHO nor SRO addressed in their decisions.  The Court noted that although the DOE 
was not obligated to adopt the parent's recommended placement, it was required to 

                                                           
97

 210 F. Supp.3d at 564.  
98

 Id. at 566. 
99

 210 F. Supp.3d at 566.   
100

 Id. at 567. (quoting 20 U.S.C. §1415(f)(3)(E)(ii).   
101

 Id. (quoting R.E. v. N.Y.C. Dep't of Educ., 694 F.3d 167, 184 (2d Cir. 2012)).    
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consider whether the student "needed a more restrictive ratio, and concede that fact 
if the [DOE]'s public options were unable to meet [the student's needs."102  The 
Court held that the burden was on the district to demonstrate that it considered the 
ratio suggested by the parents and it "offered no evidence to substantiate its claim 
that the CSE gave due consideration to [the alternate placement]."103  Accordingly, 
the DOE's "procedural violation significantly impeded the Parents' right to 
participate in the decisionmaking process by failing to even consider their input on 
a key component of the IEP."104   
 

7. Mediation105   
 
Upon parental request or the request for an impartial due process hearing, districts 
must inform parents of the availability of mediation and of any free or low-cost legal 
and other relevant services, such as parent centers available in the area.106    
 
Districts must ensure that procedures are established and implemented to allow 
parties to resolve disputes through a mediation process.   The procedures must 
ensure that:    
 
a. the mediation process is voluntary for both parties;107  
b. it does not deny or delay a parent's right to a hearing on the due process 

complaint or deny any other rights under the regulations;108   
c. the mediation session is conducted by a qualified and impartial mediator 

who is trained in effective mediation techniques and who is knowledgeable 
in laws and regulations relating to special education;109   

d. each mediation session is scheduled in a timely manner and is held in a 
location that is convenient to the parties to the dispute;110   

e. discussions that occur during mediation must be confidential and cannot be 
used as evidence in any subsequent due process hearing or civil 
proceeding;111   

f. when a resolution is reached through mediation, a legally binding written 
agreement must be executed that sets forth the resolution and states that all 
discussions that occurred during mediation must be confidential and may not 
be used as evidence in any subsequent due process hearing or civil 
proceeding.112    

                                                           
102

 Id. at 573.  
103

 Id. 
104

 Id. 
105

 8 NYCRR § 200.5(h)(1).  
106

 8 NYCRR § 200.5(j)(1)(iii).  
107

 8 NYCRR § 200.5(h)(1)(i).  
108

 8 NYCRR § 200.5(h)(1)(ii).  
109

 8 NYCRR § 200.5(h)(1)(iii).   
110

 8 NYCRR § 200.5(h)(1)(iv).  
111

 8 NYCRR § 200.5(h)(1)(v).  See also Factor V, herein. 
112

 8 NYCRR § 200.5(h)(1)(vi).  
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1. The agreement must be signed by both the parent and a 
representative of the district who has the authority to bind the 
district.113   

2. The agreement must be enforceable in any State court of competent 
jurisdiction on in a district court of the United States.114   

3. If the written agreement is inconsistent with the student's IEP, the IEP 
must be immediately amended to be consistent with the agreement.115  
   
 

Districts may establish procedures that provide parents with an opportunity to meet 
with a disinterested party.  Parents who elect not to use the mediation process may 
meet, at a time and location convenient to the parents, with a disinterested party 
from a community dispute resolution center.  The disinterested party explains the 
benefits of the mediation process and encourages the parents to use the process.  
However, districts may not deny or delay a parent's right to a due process hearing if 
the parent elects not to participate in the meeting.116  

 

Effect of the Process ('Human Cost'): 

Apart from the economic costs posed by special education hearings117, there are less 
tangible but no less significant human costs that can accompany them. 

In 2013, the national School Superintendent's Association surveyed its membership 
regarding the effects of due process hearings.  Over 200 superintendents responded to the 
questionnaire.118  As the following results show, the Superintendents indicated that 
monetary cost was a significant factor in deciding whether to proceed with a due process 
hearing.  However, the survey also remarked on the effect of hearings on a district's 
operation and staff, such as: 

 instructional time away from students with disabilities due to witness 
preparation, paperwork, testimony, etc.; 

 stress on staff and administration; 
 possible impact on teacher retention rate; 
 whether the settlement is fair in the context of other students being served;  
 the possibility that other due process complaints will follow119; and  

                                                           
113

 Id.  
114

 Id.  
115

 8 NYCRR § 200.5(h)(3).  
116

 8 NYCRR § 200.5(h)(2).  
117

 See Factor IV herein. 
118

 Rethinking Special Education Due Process, compiled by the Due Process Sub-Committee of SELPA 
Administrators of California (July 2014), available at:  http://www.smcoe.org/assets/files/about-
smcoe/superintendents-office/statewide-special-education-task-
force/Survey%20Comparison%20on%20Rethinking%20Special%20Education.pdf  
119

 This concern goes both ways.  Districts are wise to consider both the number of due process hearings it is likely 
to receive, see, e.g., Factor I, as well as the possibility that other parents may learn of the settlement and consider 
the District an 'easy target' for their desired remedy.   

http://www.smcoe.org/assets/files/about-smcoe/superintendents-office/statewide-special-education-task-force/Survey%20Comparison%20on%20Rethinking%20Special%20Education.pdf
http://www.smcoe.org/assets/files/about-smcoe/superintendents-office/statewide-special-education-task-force/Survey%20Comparison%20on%20Rethinking%20Special%20Education.pdf
http://www.smcoe.org/assets/files/about-smcoe/superintendents-office/statewide-special-education-task-force/Survey%20Comparison%20on%20Rethinking%20Special%20Education.pdf
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 the district's long-term relationship with the parent.120 

Below is a summary of some of the questions and responses that were received from that 
survey. 

Question:121   

Please choose your level of agreement with the following statement:  the 
threat of IDEA due process requires teachers, related service personnel and 
administrators in my district to spend time and resources compiling 
paperwork that would be better allocated to providing high quality services 
and programs for students with disabilities. 

Response Superintendent 
Count 

Percent 

   
Strongly Agree  141  68.78% 

Agree 50 24.39% 
Neither Agree or 

Disagree 
11 5.37% 

Disagree 2 .97% 
Strongly 
Disagree 

1 .49% 

 

Question122 

My district acquiesces to parent requests for students (regarding services, 
accommodations, placements, etc.) that we find to be unreasonable and/or 
inconsistent with IDEA requirements to avoid a due process complaint, 
hearing or litigation. 

Response Superintendent 
Count 

Percent 

   
Strongly Agree 94 46.08% 

Agree 13 6.37% 
Neither Agree or 

Disagree 
50 24.51% 

Disagree 38 18.63% 
Strongly 
Disagree 

9 4.41% 

                                                           
120

 Id.  Interestingly, over 75% of the responders said they would "support an IDEA provision to permit parents and 
districts to request an impartial, highly knowledgeable special education facilitator from the state education 
agency who would attend an IEP meeting and assist the parties in reaching agreement" where "[t]he state would 
cover the cost of the facilitator."  (6.93% said "no" and 17.82% were "unsure"). 
121

 Id. 
122

 Id. 
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Question123 

My district is likely to acquiesce to demands for changes to the student's IEP 
that we believe are unreasonable, unnecessary or inappropriate if the cost 
required to yield to the parent's request is: 

Response Superintendent 
Count 

Percent 

   
<20% of the cost 
to move forward 

with the due 
process 

complaint or 
litigation 

72 36.55% 

21-40% of the 
cost to move 

forward with a 
due process 
complaint or 

litigation 

30 15.23% 

41-60% of the 
cost to move 

forward with a 
due process 
complaint or 

litigation 

44 22.32% 

61-80% of the 
cost to move 

forward with a 
due process 
complaint or 

litigation 

18 9.14% 

81% or more of 
the cost to move 
forward with a 

due process 
complaint or 

litigation 

12 6.09% 

Other 21 10.65% 
 

Question124 

                                                           
123

 Id. 



32 
 

The following factors affect whether my district settles with a parent (check 
all that apply.) 

Response Superintendent 
Count 

Percent 

   
Cost to comply 

with the 
parents' request 

160 79.21% 

Whether the 
settlement will 
lead to similar 
requests from 

other parents in 
my district 

143 70.79% 

Whether the 
settlement will 
lead to similar 
requests from 

parents in 
neighboring 

districts 

24 11.88% 

Whether a 
similar request 
was previously 
granted in the 

district or 
neighboring 

district 

86 42.57% 

The loss of 
instructional 

time that could 
occur if teachers 

and other 
related service 
professionals 

are required to 
testify or be 
involved in 

preparation for 
a due process 

hearing. 

90 44.55% 

The 
development of 
an adversarial 

113 55.94% 

                                                                                                                                                                                           
124

 Id. 
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relationship 
with the parent 

Whether the 
settlement is fair 

to other 
students in the 

district. 

118 58.42% 

 

Question125 

How would you characterize the degree of stress experienced by special 
education teachers, related service professionals and special education 
administrators when they are engaged in a due process hearing or 
subsequent litigation? 

Response Superintendent 
Count 

Percent 

   
Very High 162 81% 

High 28 14% 
Moderate 8 4% 

Low 1 .5% 
Very Low 0 0% 

Unchanged 1 .5% 
 

Question126 

Have you noticed a trend of special education teachers either leaving the 
district or requesting to be transferred to the general education classrooms 
after being involved in a due process hearing, state complaint or other 
litigation related to special education?      
  

Response Superintendent 
Count 

Percent 

   
Yes, 50% or 
more of the 

time, teachers 
either leave the 

district or 
request a 

transfer out of 

23 11.68% 

                                                           
125
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special 
education after 

being engaged in 
due process 
hearings or 

similar 
proceedings 

Yes, 26-49% or 
more of the 

time, teachers 
either leave the 

district or 
request a 

transfer out of 
special 

education after 
being engaged in 

due process 
hearings or 

similar 
proceedings 

16 8.12% 

Yes, 10-25% or 
more of the 

time, teachers 
either leave the 

district or 
request a 

transfer out of 
special 

education after 
being engaged in 

due process 
hearings or 

similar 
proceedings 

48 24.37% 

No, there is no 
change 

94 47.72% 
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FACTOR III: CAN WE PROVE OUR CASE? 

A DISTRICT'S OBLIGATION TO PROVIDE FAPE 

 

Any child that falls within the Individual with Disabilities Education Act's ("IDEA") 
definition of disability, who by reason of the disability, needs special education and related 
services, is entitled to a free and appropriate public education ("FAPE") under the IDEA.  
FAPE under the IDEA is defined to include "special education and related services that: 

(1) are provided at public expense, under public supervision and direction, and 
without charge;  

(2) meet the standards of the State educational agency (SEA), including IDEA Part B 
requirements;  

(3) include an appropriate preschool, elementary school, or secondary school 
education in the State involved; and  

(4) are provided in conformity with an IEP that meets the requirements of 34 C.F.R. 
§§300.320 through 300.324.   

Further, each child with a disability is entitled to receive FAPE in the least restrictive 
environment” (LRE).127  This is the paramount obligation each school district owes to its 
special education population.  Section 504 has a similar FAPE and LRE requirement. 128  

However, what constitutes an appropriate education under the IDEA has been the subject 
of much judicial scrutiny.  The Supreme Court in Board of Education v. Rowley, 458 U.S. 
176 (1982), originally held that an appropriate education consists of "educational 
instruction specifically designed to meet the unique needs of the [disabled] child, 
supported by such services as are necessary to permit the child to 'benefit' from 
instruction."  Additionally, Rowley noted that "the instruction and services furnished to 
children with disabilities must be calculated to confer 'some educational benefit.'"   

Some circuits interpreted Rowley's language to mean that a student's Individualized 
Education Plan ("IEP") is adequate if the student received an "educational benefit that is 
merely . . . more than de minimis."129  However, the Supreme Court's decision in Endrew F. 
v. Douglas Cnty. Sch. Dist. Re-1, 137 S.Ct. 988 (2017), rejected such interpretation.  The 
                                                           
127

 Subsequent to the Court’s decision in Endrew F. (see above), the USDOE promulgated a set of Questions and 
Answers about the decision.  ("USDOE EF Q&A")  This FAPE definition is taken from Q#4 of that document which 
may be found at:  https://www2.ed.gov/policy/speced/guid/idea/memosdcltrs/qa-endrewcase-12-07-2017.pdf 
(citing 20 U.S.C. 1412(a)(5) and 34 C.F.R. §§300.114-300.117). 
128

 Section 504 of the Rehabilitation Act of 1973 sets forth a different standard for the provision of a FAPE.  For 
further discussion regarding Section 504 see Factor VI, herein.    
129

 Second Circuit decisions rendered prior to Endrew F. are consistent with the standard set forth by the Supreme 
Court.  Specifically, the Second Circuit recognized that “a school district fulfills its substantive obligations under the 
IDEA if it provides an IEP that is ‘likely to produce progress, not regression,’ and if the IEP affords the student with 
an opportunity greater than mere ‘trivial advancement.’” Cerra v. Pawling Cent. Sch. Dist., 427 F.3d 186, 195 
(quoting Walczak v. Fla. Union Free Sch. Dist., 142 F.3d 119, 130 (2d Cir. 1998)); see also A.M. v. New York City 
Dep’t of Educ., 845 F.3d 523, 541 (2d Cir. 2017).      

https://www2.ed.gov/policy/speced/guid/idea/memosdcltrs/qa-endrewcase-12-07-2017.pdf
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Court opined that "[t]he IDEA demands more" because "[w]hen all is said and done, a 
student offered an educational program providing 'merely more than de minimis' progress 
from year to year can hardly be said to have been offered an education at all."  Endrew F. 
held that districts "must offer an IEP reasonably calculated to enable a child to make 
progress appropriate in light of the child's circumstances."  This section provides an 
analysis of a school district's obligations in light of such standard.     

1. Board of Education v. Rowley, 458 U.S. 176 (1982)  
 
Rowley involved a deaf student who had minimal residual hearing, but was 
an excellent lip reader.  The student's IEP provided that she should be placed 
in a general education setting with the use of an FM hearing aid.  The student 
would also receive instruction from a tutor one hour each day and speech 
therapy for three hours each week.  Although the parents agreed with parts 
of the IEP, they felt their daughter should also receive a qualified sign-
language interpreter in all of her classes.  During the previous school year, 
the student received an interpreter for a two-week experimental period.  
After consulting with the interpreter and the district's Committee on the 
Handicapped130, the district concluded that an interpreter was not necessary.  
On appeal, the District Court recognized that the student "performs better 
than the average child in her class and is advancing easily from grade to 
grade."131  However, the Court held that by not providing the interpreter, the 
district failed to provide the student with a FAPE under the Education of the 
Handicapped Act.132  The Court reasoned that she was "not learning as much, 
or performing as well academically, as she would without her handicap."133  
Thus, the lower courts found that States must "maximize the potential of 
handicapped children 'commensurate with the opportunity provided to 
other children.'"134    
 
The Supreme Court was then called upon to determine what constitutes an 
"appropriate education."135  In analyzing the Congressional intent of the 
FAPE requirement, the Court recognized that the legislative history simply 
focused on a disabled student's access to education.  The Court found that the 
Act "cannot be read as imposing any particular substantive educational 
standard upon the States."136 Therefore, the Court overturned the lower 
courts' ruling that an appropriate education requires a district to maximize 
the student's potential.  Instead, the Court found that FAPE requires districts 
to offer an education that is "sufficient to confer some educational benefit 
upon the handicapped child."137    

                                                           
130

 In New York this is now the Committee on Special Education (“CSE”). 
131

 Rowley, 458 US at 210. 
132

 Now known as the Individuals with Disabilities Education Act (IDEA) or Individuals with Disabilities Education 
Improvement Act (IDEIA). 
133

 Rowley, at 185. 
134

 Id. at 213. 
135

 Id. at 187.  
136

 Id. at 200. 
137

 Id. at 200, emphasis added. 
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Although the Supreme Court promulgated the aforementioned standard, it 
further recognized that its ruling did "not attempt . . . to establish any one 
test for determining the adequacy of educational benefits conferred upon all 
children covered by the Act."138  Therefore, the Court's analysis was confined 
to whether the district failed to offer a FAPE when it denied the parents' 
request for a sign language interpreter.  In its analysis, the Court relied on the 
District Court's finding that the student performed at an above-average level 
and advanced easily from grade to grade.  In light of the District Court's 
finding, the Court determined that the student "was receiving personalized 
instruction and related services calculated by the [administration] to meet 
[the student's] educational needs."139    
 

2. Endrew F. v. Douglass Cty. Sch. Dist. Re-1, 137 S.Ct. 988 (2017).    
 
The student in Endrew F. was an autistic boy who attended public school 
from preschool to fourth grade.  By the time Endrew reached fourth grade, 
his parents felt as if his academic and functional progress had stalled.  
Although teachers described several positives related to Endrew's 
personality and his interactions with friends, they recognized that "he still 
'exhibited multiple behaviors that inhibited his ability to access learning in 
the classroom."140  Specifically, he would scream and climb over things 
during class and would at times run away from school.  When the parents 
were presented with Endrew's fifth grade IEP, they felt that it included the 
same goals and objectives from previous years and they placed Endrew in a 
private school in which he began to demonstrate progress.  In an action for 
tuition reimbursement, the parents argued that the IEP should provide their 
child with educational opportunities "that are substantially equal to the 
opportunities afforded [to] children without disabilities."141    
 
The District Court found that although Endrew "did not reveal immense 
educational growth," the modifications made to his IEP objectives were 
"sufficient to show a pattern of, at least, minimal progress."  Therefore, the 
lower court found that the district afforded the student with an appropriate 
education in accordance with the standard set forth in Rowley.  The 10th 
Circuit upheld the decision, as it recognized that Rowley only required 
disabled students to receive "some educational benefit."  The Circuit Court 
added "that it had long interpreted this language to mean that a child's IEP is 
adequate as long as it is calculated to confer an 'educational benefit [that is] 
merely . . . more than de minimis."142        
 
The Supreme Court, however, issued a unanimous decision which overturned 

                                                           
138

 Id. at 202. 
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the 10th Circuit's interpretation of Rowley.  In assessing whether Endrew's 
IEP afforded him a FAPE, the Court first recognized that Rowley expressly 
declined "to establish any one test for determining the adequacy of 
educational benefits conferred upon all children covered by the Act."143  The 
Court explained that Rowley “involved a child whose progress plainly 
demonstrated that her IEP was designed to deliver more than adequate 
educational benefits.”144 The Court recognized that Rowley also provided 
that “[t]he determination of when handicapped children are receiving 
sufficient educational benefits . . . presents a . . . difficult problem.”145 
   
Although the Court rejected the 10th Circuit's narrow interpretation of 
Rowley, it also rejected the parents' contention that Endrew was entitled to 
an "equal educational opportunity" relative to children without disabilities.  
The Court reasoned that Rowley found such interpretation "entirely 
unworkable" in that it would "require 'impossible measurements and 
comparisons' that that courts were ill suited to make."146   
 
Because Congress had not made any material change to the FAPE definition 
after Rowley, the Court rejected the parent's "equal opportunity" argument. 
Instead, the Court decided to adopt a more flexible standard.  The Court held 
that for a district "[t]o meet its substantive obligation under the IDEA, a 
school must offer an IEP reasonably calculated147 to enable a child to make 
progress appropriate in light of the child's circumstances."148  Because 
Rowley dealt with a student who was progressing in a general education 
setting, the Court noted that the Rowley decision did not provide "concrete 
guidance with respect to a child who is not fully integrated in the regular 
classroom and not able to achieve on grade level”149, such as the student in 
Endrew F.  Toward that end, the Court opined that a student's "educational 
program must be appropriately ambitious in light of his circumstances, just 
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 Id. at 991 
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 Id. at 998 
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 Id. at 998. 
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 Id. at 995. 
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 In its Endrew F. Q & A the USDOE notes that “IEP Team members should consider how special education and 
related services, if any, have been provided to the child in the past, including the effectiveness of specific 
instructional strategies and supports and services with the student.”  The guidance goes on to say that “[i]n 
determining whether an IEP is reasonably calculated to enable a child to make progress, the IEP Team should 
consider the child’s previous rate of academic growth, whether the child is on track to achieve or exceed grade-
level proficiency, any behaviors interfering with the child’s progress, and additional information and input provided 
by the child’s parents.”  Id. at 5 (Question #10). 
148

As the DOE guidance indicates, “[w]hile the Court did not specifically define ‘in light of the child’s circumstances’ 
the decision emphasized the individualized decision-making required in the IEP process and the need to ensure 
that every child should have the chance to meet challenging objectives.  The IDEA’s focus on the individualized 
needs of each child with a disability is an essential consideration for IEP teams – Individualized decision-making is 
particularly important when writing annual goals and other IEP content because ‘the IEP must aim to enable the 
child to make progress’”.  USDOE EF Q &A.  The DOE notes the Court’s comment that the Team, which notably, 
includes the child’s parents, “must give ‘careful consideration to the child’s present levels of achievement, 
disability, and potential for growth.’”  Id. at Q11. 
149

 Id. at 992. 
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as advancement from grade to grade is appropriately ambitious for most 
children in the regular classroom.  The goals may differ, but every child 
should have the chance to meet challenging objectives."150   
 
The Court declined to further define what "appropriate progress" entails.  It 
ruled that such determination will be made on a case by case basis and "will 
turn on the unique circumstances of the child for whom [the IEP] was 
created."  The Court said that “any review of an IEP must appreciate that the 
question is whether the IEP is reasonable, not whether the court regards it as 
ideal.”151  Thus, the matter was remanded to the District Court to determine 
whether Endrew received an appropriate education in light of the 
aforementioned standard.     
 
Post-Endrew F. Cases152  
 
Because the Court in Endrew F. declined to articulate what constitutes 
"appropriate progress," districts are left without a clear direction on what 
exactly it means.  The following decisions may provide additional guidance, 
as they are the first courts to apply the standard set forth in Endrew F.    
 
a. A.G. v. Bd. of Educ. of the Arlington Cent. Sch. Dist., 2017 U.S. Dist. 

LEXIS 47743 (S.D.N.Y. March 29, 2017)  
 
The parents raised the following arguments with respect to the 
adequacy of their child's IEP: (1) the IEP was "not reasonably 
calculated to address [the student's] decoding deficit"; (2) the district 
did not "provide the [private school] with fidelity and . . . offered no 
acceptable alternative to [the private school]"; and (3) she made no 
progress in decoding.”153  In rejecting all of these arguments, the Court 
recognized that Endrew F. "recently clarified", the requirement that 
"[t]he IEP must aim to enable the child to make progress."154  It added 
that "for most children, a FAPE will involve integration in the regular 
classroom and individualized special education calculated to achieve 
advancement from grade to grade."155     

                                                           
150

 Id. 
151
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 In post-Endrew F. SRO decisions, the SRO routinely cites Endrew F. for the following propositions: (1) "The 
Supreme Court has indicated that '[t]he IEP must aim to enable the child to make progress.  After all, the essential 
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'reasonably calculated to provide some "meaningful" benefit.'" See Application of a Student with a Disability, SRO 
Dec. No. 18-067 (2018); see also Application of a Student with a Disability, SRO Dec. No. 18-049 (2018).   
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With respect to the student's coding deficit, the Court found that the 
IEP addressed such need with Resource Room which was used to 
work on reading and writing.  Additionally, the student demonstrated 
progress in that the progress reports indicated that she met her 
annual goals.  She also advanced from fourth grade to fifth grade and 
was performing at grade level (with the exception of reading).  With 
respect to the private school program, the Court relied on the 
evidence adduced at the impartial hearing.  Specifically, the IHO stated 
that "[t]he teachers employed by the District who testified in this 
proceeding are all professionally trained and certified in the area in 
which they teach.  None of them testified that they believed the child 
could not benefit at all from instruction unless he received exclusive 
application of the [private school's] [m]ethod of instruction."156  
Accordingly, the Court found the student's IEP to be substantively 
adequate."  
 

b. M.M. v. New York City Dep't of Educ., 2017 U.S. Dist. LEXIS 47812 
(S.D.N.Y. March 30, 2017)   
 
In a claim for compensatory education services, the parents argued 
that their child was entitled to 35 hours a week of 1:1 ABA services.  
However, the Court deferred to the SRO's award which found that one 
hour a day of 1:1 ABA services would provide the student with a 
FAPE.  In reviewing the SRO's reward, the Court opined that 
"[c]ommon sense and experience teaches that services that may be 
valuable for, or even critical to, a child's educational achievement 
when provided in small to moderate amounts may become close to 
useless, or even burdensome, if provided in overwhelming 
quantity."157  Therefore, the Court concurred with "the SRO's 
judgment that an overdose of services would be 'increasingly difficult' 
and have a detrimental impact on the child who is endeavoring to 
'maintain a current program.'"158  
 

c. R.B. v. New York City Dep't of Educ., 689 Fed. Appx. 48 (2d. Cir. April 
27, 2017)  
 
The Court held that under Endrew F., the Department's failure to 
conduct an in-person assessment of the student did not amount to 
impeding the student's right to a FAPE.  In developing the IEP, the 
Department relied on a privately obtained substitute report from the 
parents, a standard vocational assessment, a vocational interview 
with the parents, and information from the student's private school 
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teachers.  The Department found that the student "require[d] support 
in clothing care, meal preparation, household management and 
consumer skills."159  Moreover, the IEP indicated several "transition 
activities" that would help the student improve in those areas.  
Accordingly, the Court found that the student's IEPs were "reasonably 
calculated to provide [him] with the postsecondary goals and 
transition services required by the IDEA."160    
 

d. D.B. v. Ithaca City Sch. Dist., 690 Fed. Appx. 778 (2d Cir. May 23, 
2017)  
 
Relying on Endrew F., the Court found that the IEP for a student with a 
non-verbal learning disability ("NVLD") was substantively adequate.  
The Court held that the student’s "IEP was sufficiently tailored to her 
needs to ensure meaningful progress.  The IEP identified [the 
student's difficulties] with non-verbal learning; math problem solving; 
maintaining attention, particularly to challenging new material."161  
The district also provided "special education and related services that 
were specifically designed to address [the student's] non-verbal 
deficits.”162        
 
The student argued that the district could not provide her with a FAPE 
because its employees did not have the requisite training and 
experience to handle students with NVLDs.  The Court recognized that 
"an NVLD is not formally recognized as a psychiatric diagnosis by 
medical literature or by New York State."163  Therefore, "a lack of 
training in that specific designation does not compel a finding that the 
School District's employees did not understand the nature of [the 
student's] disability or the extent of her needs, or that they were 
unable to provide the accommodations necessary to ensure [the 
student] a FAPE. "    
 

e. J.R. v. New York City Dep't of Educ., 2017 U.S. Dist. LEXIS 127463 
(E.D.N.Y. August 10, 2017)  
 
The parents argued that the Department's IEP was inadequate, as it 
did not recommend placement at a private school.  Even though the 
Department recommended a 6:1+1 classroom, the parents contended 
that only a private school could provide the individualized attention 
that was necessary for their child.  The Court cited Rowley for the 
proposition that "an IEP need not be perfect, nor do school districts 
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need to maximize the potential of the disabled student."164    
 
The Court further recognized that just because the student progressed 
in the private school, "does not mean that she would not have 
benefited from the District's proposed . . . IEP."165  Thus, any progress 
the student made in private school was found to be irrelevant to the 
substantive adequacy of the IEP.  In analyzing just the IEP, the Court 
held that the parents failed to introduce any evidence that would 
demonstrate the IEP was inadequate (i.e. testimony that she required 
1:1 instruction, rather than 6:1).    
 

f. F.L. v. Bd. of Educ. of Great Neck UFSD, 274 F. Supp.3d 94 (E.D.N.Y. 
August 15, 2017)  
 
The parents argued that the district failed to offer their child a FAPE 
in that their child graded poorly on his cognitive and academic testing 
and State assessments.  Despite such poor results, the student 
received essentially the same IEP from year to year.  Nevertheless, the 
Court noted that the IEP promoted progress because of the following: 
"(i) [his teacher] stated that she was 'very pleased with [the student's] 
progress' in his special education courses; (ii) [the student's] general 
education reading teacher stated that [the student] had 'made gradual 
progress' in decoding and spelling; (iii) an occupational therapy 
report stated that [the student] 'ha[d] made progress with writing his 
first and last name in cursive'; and (iv) [the student's] speech 
therapist stated that she had 'seen significant improvements in [the 
student's] pragmatic language."166  The Court also found subsequent 
IEPs to be substantively adequate, as there was evidence of progress 
outside of the student's test/assessment scores.  
 

g. S.B. v. New York City Dep't of Educ., 2017 U.S. Dist. LEXIS 160056 
(E.D.N.Y. September 28, 2017)  
 
In this case, the Court found that the student's IEP was substantively 
inadequate based on the standard set forth in Endrew F.  In rendering 
the decision, the Court departed from the decisions of the IHO and 
SRO because "neither the SRO nor IHO's decision indicate[] a 'genuine 
engagement' with the Parents' claim' to warrant deference.  Instead, 
they are both conclusory, generic, lacking 'thorough and careful' 
analysis, and [were] 'tellingly, silent about [] contrary testimony' on 
most disputed issues.  . . . [T]he analysis in both decisions is so 
wanting that once can speculate as to how, and in many instances 
whether, the hearing officers actually weighed and considered the 
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evidence before them."167    
 
The Court found that the IEP did not address several needs that were 
set forth in the student's psychoeducational report completed by a 
school psychologist.  One example was that the report provided that 
the student "was a non-reader, who recognized only 'several letters of 
the alphabet.'"168  Additionally, there was testimony from the 
evaluator that the student was writing on a third grade level.  Thus, 
the Court found it substantively inappropriate for the IEP to include 
"no goals related to learning the alphabet; instead, the goals 
presume[d] that [the student] [was] a reader, requiring her to, in part, 
'identify[] the main ideas of stories,' analyze the emotions and 
motivations of characters, and improve her vocabulary by using 
'context' clues' within sentences and paragraphs to identify unknown 
words when reading."169  Accordingly, the district's efforts "resulted 
in an absence of goals in numerous areas of need, and facially 
unattainable reading goals."170     
 

h. N.B. ex rel. H.B. v. N.Y. City Dep't of Educ., 711 Fed. Appx. 29 (2d Cir. 
October 10, 2017)  
 
The parents of an autistic child argued that their daughter was not 
offered a FAPE for the following reasons: "(1) the IEP was 
inappropriate because it did not expressly prescribe the method of 
instruction or goals established at [the student's] private school . . . 
and (2) the student to teacher classroom ratio recommended in the 
IEP and school facility designated by the Department were not 
equipped to implement [the private school] such that [the student] 
could make progress toward those goals."171    
 
The parents argued that the student's private school was the only 
placement in which their child would achieve progress. Although the 
Court agreed with the parents’ contention that their child’s IEP 
mirrored the private school’s “method by adopting the language and 
overall goals set by [the student's] private school," it did not render 
the IEP substantively inadequate.  The Court found that “[t]he SRO 
reasonably rejected the assertion that [the private] school [was] the 
only means of achieving progress such that the failure to mandate [the 
private school] amounted to a denial of a FAPE.”172 Specifically, the 
student could achieve progress under the IEP, as “the IEP goals did 
not specifically mandate [the private school] to achieve such goals, 
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and instead reflected commonly used tenets of special education 
instruction, regardless of methodology employed."173   
 
The Court also deferred to the SRO's conclusion that the student-
teacher ratio included in the IEP was sufficient to meet the student's 
needs.  The Court noted that under Endrew F., a student's "IEP need 
not bring the child to grade-level achievement, but it must aspire to 
provide more than de minimis educational progress."174 In assessing 
the Department's recommendation, the Court relied on the language 
set forth in Endrew F. that the appropriate inquiry is "whether the IEP 
is reasonable, not whether the court regards it as ideal."175  Therefore, 
the Court held that although the private school felt an 8:1+3 ratio was 
"more appropriate," the Department's recommendation for a 6:1+1 
ratio could still provide the student "with a different, yet, 
'appropriate' education, which is all that is mandated by the IDEA."176  
The Court noted that the Department recommended a 6:1+1 ratio 
because it provided the student with a structured, full-time special 
education setting that would help the student improve in the areas 
that were specific to his needs (i.e. cognitive development, social and 
emotional development, etc.)  The Court concluded that "[t]hese 
questions are 'precisely the type[s] of issue[s] upon which the IDEA 
requires deference to the expertise of the administrative officers."177   
  

i. J.P. v. City of New York Dep't of Educ., 717 Fed. Appx. 30 (2d Cir. Dec. 
19, 2017)  
 
The Second Circuit found that the decisions of the IHO and SRO in this 
case still "merit[ed] deference" as "they are well reasoned and 
supported by the record."178  Specifically, the IHO "considered the 
disparity between [the student's] preschool IEP and the 2013-2014 
IEP."179  The Court also noted that "[a]lthough the failure to conduct 
a[] [functional behavioral assessment] FBA or [behavior intervention 
plan] BIP in conformity with New York State regulations is a 'serious 
procedural violation,' it '[did] not rise to the level of a denial of a FAPE 
[since] the IEP adequately identifie[d] the problem behavior and 
prescribe[d] ways to manage it.'"180  The Court, therefore, agreed with 
the IHO and SRO's findings that the district appropriately recognized 
the student's inattention and impulsivity and addressed such 
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behaviors with a 1:1 paraprofessional and related services.   
 

j. M.E. v. New York City Dep't of Educ., 2018 U.S. Dist. LEXIS 13187 
(S.D.N.Y. January 26, 2018)  
 
Although the Court found that the student's IEP clearly provided 
annual goals, it reaffirmed prior holdings that "in [the Second Circuit], 
courts are 'reluctant to find a denial of a FAPE based on failures in 
IEPs to identify goals or methods of measuring progress."181  
Additionally, the Court opined that "[t]he sufficiency of goals and 
strategies in an IEP is precisely the type of issue upon which the IDEA 
requires deference to the expertise of the administrative officers."182   
  

k. P v. West Hartford Bd. of Educ., 885 F.3d 735 (2d. Cir. March 23, 
2018)  
 
The Court recognized that prior decisions in the Second Circuit are 
consistent with the standard set forth in Endrew F.  Specifically, the 
Court stated that it "has emphasized that the substantive adequacy of 
an IEP is focused on whether an IEP was 'reasonably calculated to 
enable the child to receive educational benefits' and 'likely to produce 
progress, not regression.183    
 
The student was a general education student who progressed 
smoothly until his sophomore year.  Once a sophomore, the student 
started to receive "D" grades in all of his classes and voiced suicidal 
ideations.  After the student was hospitalized, the school allowed the 
student to drop a course without penalty "due to extenuating 
circumstances."  Although the student received a 504 Accommodation 
Plan shortly thereafter, he was classified as emotionally disturbed 
approximately six months later.  While the student remained out of 
school during the 2011-2012 school year, he received homebound 
tutoring.  The student’s planning and placement team184 (“PPT”) met 
on June 11, 2012 and determined the student should continue to 
receive eight hours a week of homebound tutoring until he completed 
the tenth grade curriculum.  Approximately a week later, the PPT 
determined that the student should attend “Success Through Initiative 
Vision Education” (“STRIVE”) for the 2012-2013 school year.  STRIVE 
is an alternative high school program that “employs a data-driven 
behavior management system whereby students earn privileges by 
demonstrating appropriate behavior.”  On May 22, 2013, the PPT 
developed an IEP for the student, which outlined the student’s social 
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deficits.    
 
In assessing whether the district afforded the student a FAPE, the 
Court first took notice of the accommodations the district made when 
he was hospitalized.  The Court found that the student was able to 
advance from tenth grade because the district provided homebound 
tutoring and allowed him to drop a course.  As for the student's 
progress in the alternative setting, the Court recognized that he 
received mostly "As" and "Bs".  He also met all of the graduation 
requirements in his senior year and finished the year with close to a 
3.0 GPA.  Thus, the lower court concluded that "the administrative 
record soundly supports the conclusion that [the alternative setting] 
not only constituted an adequate education under IDEA, but the 
student showed substantial academic and social improvement in the 
program."185    
 
The parents argued that their child was not placed in an appropriate 
setting and the court should not equate grades to progress.  The Court 
found that although the student was placed in an alternative high 
school, the school standards were aligned with the regular education 
curriculum.  The Court held that "[w]hile not dispositive, [the 
student's] steady and timely progression through each grade and his 
much improved grades and test scores indicate that he made 
substantial progress at [the alternative setting]."186  Thus, the Court 
upheld the lower court's determination that the district provided a 
FAPE.               
 

l. C.S. v. Yorktown Cent. Sch. Dist., 2018 U.S. Dist. LEXIS 54742 (S.D.N.Y. 
March 30, 2018)  
 
The parents advanced arguments similar to those raised in Endrew F.  
Specifically, the parents averred that their child (diagnosed with 
ADHD, Developmental Coordination Disorder, and Tourette's 
Syndrome) did not make "meaningful progress" in her last placement.  
They added that the district did not make significant changes to the 
student's IEP from year-to-year.  However, the Court found that all of 
the challenged IEPs were substantively adequate to afford the student 
with a FAPE.   
 
June 2014 IEP  
 
The Court disregarded the parents' argument that the IEP should have 
included more intensive interventions.  Specifically, the parents did 
not explain why such services were necessary and the SRO found the 
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IEP's recommendations addressed the student's specific needs.  The 
Court agreed with the SRO that the student's performance in math 
and reading fell "well below the benchmark for fourth grade."  
Therefore, the CSE identified the student's specific needs for 
additional support in reading and math.  The IEP also set forth 
"measurable annual goals in study skills, reading, and math, each of 
which specified its criteria for achievement, and how and when 
progress would be measured."187  Accordingly, the June 2014 IEP did 
not deny the student a FAPE.  
 
January 2015 IEP  
 
The CSE did not make any changes to the student's instructional 
program, but added small group counseling as a related service.  The 
parents argued that the district did not make changes to this IEP and 
their child's performance declined.  However, the SRO concluded that 
this did not deny the student a FAPE for two reasons.  First, although 
the student continued to score poorly on her tests, the record 
demonstrated that she made progress on her reading and math goals.  
Secondly, the CSE decided to maintain the instructional program 
because it recognized the student's specific needs in June 2014 and 
implemented annual goals at such time.  The Court recognized that 
the parents did not cite any law that would require the CSE to make 
changes to the IEP.  Citing Endrew F., the Court found that "the IEP 
need only be 'appropriately ambitious in light of [the student's] 
circumstances' in order to provide her with a FAPE."188    
 
May 2015 IEP  
 
Once again, the parents argued that the district "'was required to 
modify' [the student's] IEP by adding more intensive services than 
offered . . . because [she] did not make meaningful progress that 
year."189  However, the Court concluded that the student 
demonstrated progress during the 2014-2015 school year.  Therefore, 
it held that the district "did not fail to offer a FAPE merely because it 
continued any recommendations from the June 2014 IEP."190  
Specifically, the Court deferred to the SRO who found that the IHO 
improperly relied on test results and the testimony of an evaluator 
without assessing any other objective measures.  The SRO opined that 
testimony from the student's teachers and related service providers, 
her progress monitoring profile sheet and her June 2015 progress 
report all demonstrated meaningful progress.    
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FACTOR IV.  WHAT WILL IT COST US IF WE LOSE? 

POTENTIAL MONETARY COSTS 

 

One of the primary considerations in settling any claim is how much it would cost to fully 
defend the opposing party’s action.  When considering IDEA and 504 claims, districts are 
often faced with the difficult task of weighing: (1) the likelihood of success; (2) the costs 
associated with fully defending the claim; and (3) the potential damages/costs if it were to 
lose.   This section breaks down the damages that can be sought in special education 
disputes.  Additionally, the IDEA provides courts and hearing officers with the authority to 
award the “prevailing party” reasonable attorney’s fees.  Thus, this section also analyzes 
when a parent may be entitled to reasonable attorney’s fees and how such fees are 
calculated. 

1. Damages 
 
New York courts have expressly recognized that "[i]t is well settled that 
'compensatory and punitive damages are not available under the IDEA.'"191  
However, the IDEA regulations state that "[n]othing in this part restricts or limits 
the rights, procedures, and remedies available under the Constitution, the American 
with Disabilities Act of 1990, title V of the Rehabilitation Act of 1973 or other 
Federal laws protecting the rights of children with disabilities."192 Therefore, in 
special education disputes, parents may also assert claims under the ADA, Section 
504 of the Rehabilitation Act, and Section 1983 of the Civil Rights Act (42 USC 
1983).  Both compensatory and punitive damages are available under each of the 
aforementioned statutes.   
 

a. Compensatory Damages - Section 1983  
 

Compensatory damages refers to a monetary award used to compensate a claimant 
for his or her injury, property damage or other pecuniary loss.     
 
Although circuit courts differ, New York has recognized that parents may commence 
a Section 1983 action to receive monetary damages for IDEA violations.  Courts have 
recognized that "[i]t is well settled that § 1983 does not create any new substantive 
rights, but merely provides a federal cause of action for violations of certain federal 
rights."193  However, a claimant’s right to recover for IDEA violations is limited in 
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that the “the Second Circuit permits IDEA-based Section 1983 claims, but only 
where the plaintiff was denied the procedural or administrative remedies that the 
IDEA provides.”194 Thus, a parent cannot advance a § 1983 claiming relating to the 
substantive inadequacy of the IEP.  The following provides guidance on what a 
parent is required to establish in order to recover compensatory damages. 
 

b. Compensatory Damages - Section 504/ADA  
 
In a claim for compensatory damages under Section 504 and the ADA,195 the 
parent's burden of proof is much higher than what is required under an 
IDEA/Section 1983 claim.  Specifically, New York federal courts have recognized 
there must be a "showing of an intentional violation."196  This can be demonstrated 
either through "intentional discrimination"197 or "deliberate indifference."198  The 
specific amount awarded will depend on the circumstances.   
 

i. A.M. v. New York City Dep't of Educ., 840 F. Supp.2d 660 (E.D.N.Y. 2012)  
 
The Court addressed whether the parents would be entitled to compensatory 
damages under the ADA, Section 504 and Section 1983.  The parents claimed 
that the district was required to heat up their diabetic child's homemade 
food and supervise his food intake during lunch hours.  The district's alleged 
failure to take such action resulted in the parents' hiring an independent food 
contractor for $125.00 per week to prepare a balanced meal for their child.  
The Court found that the District's actions did not rise to the level of 
"intentional discrimination" or "deliberate indifference" and therefore, did 
not award any damages.  Nevertheless, the Court recognized that if it were to 
provide a monetary award, the damages would amount to "some unspecified 
sum . . . to compensate for the alleged cost of the independent food 
contractor, emotional damages, and lost time required to enforce [the 
student's] rights."199    
 
The Court also held that the Department did not violate the IDEA.  Although 
the child may fall within the IDEA's definition of a student with "other health 
impairments," the Court found that the parents did not show that their 
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child's diagnosis had an adverse academic impact.  The Court found that the 
student's "diabetes did not interfere with his learning and there [was] no 
evidence or claim to the contrary."200 Therefore, the Court also dismissed the 
parent's claim for compensatory damages under Section 1983.     
 

ii. K.M. v. Hyde Park Cent. Sch. Dist., 381 F. Supp.2d 343 (S.D.N.Y. 2005)  
 
The parents alleged that students repeatedly harassed and physically abused 
their disabled child.  The complaint further alleged that district officials were 
aware of the abuse and did not take any action to stop it.  In addressing 
whether the parents had an actionable claim for money damages under the 
ADA and Section 504, the Court recognized that the plaintiff must 
demonstrate that the "statutory violation resulted from 'deliberate 
indifference' to the rights secured the disabled by those statutes."201  
Furthermore, the Court relied on the Supreme Court's decision in Davis v. 
Monroe, 526 U.S. 629, which analyzed peer-to-peer harassment under Title 
IX.  In Davis, the Supreme Court opined that "'[d]amages are not available for 
simple acts of teasing and name-calling . . . .' Rather, the conduct must be 
'serious enough to have a systematic effect of denying the victim equal access 
to an educational program or activity.'"202  Therefore, the Court denied the 
district's motion for summary judgment, in that "a school district's deliberate 
indifference to pervasive, severe disability-based harassment that effectively 
deprived a disabled student of access to the school's resources and 
opportunities would be actionable under Section 504 and Title II."203  
Specifically, the "[d]istrict's mere denial of knowledge that harassment 
occurred" did not absolve it from liability.204  The Court reasoned that the 
denial of knowledge may "be found incredible, given the totality of the 
record."205 

c. Punitive Damages  
 

Punitive damages go beyond compensating the plaintiff for monetary injuries and 
are meant to punish the defendant for his/her/its wrongdoing.  The Supreme Court 
in Barnes v. Gorman, 536 U.S. 181 (2002), held that punitive damages may NOT be 
awarded under the ADA and Section 504. Furthermore, the Court in Brown v. 
Baldwin Union Free Sch. Dist., 603 F. Supp.2d 509 (E.D.N.Y. 2009), held that “school 
district and boards of education are municipal entities immune from punitive 
damages under § 1983."206    
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2. Attorneys' Fees  
 
 The IDEA (20 U.S.C. § 1415(i)(3)(B)(i)) states that:  

 
"the court, in its discretion, may award reasonable attorneys' fees as part of the 
costs-- 
 
(I) to a prevailing party who is the parent of a child with a disability;   
 
(II) to a prevailing party who is a State educational agency or local educational 
agency against the attorney of a parent who files a complaint or subsequent cause of 
action that is frivolous, unreasonable, or without foundation, or against the attorney 
of a parent who continued to litigate after the litigation clearly became frivolous, 
unreasonable, or without foundation; or   
 
(III) to a prevailing State educational agency or local educational agency against the 
attorney of a parent, or against the parent, if the parent's complaint or subsequent 
cause of action was presented for any improper purpose, such as to harass, to cause 
unnecessary delay, or to needlessly increase the cost of litigation."   
 
As for the award of fees, the IDEA states (20 U.S.C. § 1415(i)(3)(C): "Fees awarded . . 
. shall be based on rates prevailing in the community in which the action or 
proceeding arose for the kind and quality of services furnished.  No bonus or 
multiplier may be used in calculating the fees awarded under this subsection."   
 

a. Who Can Recover Attorneys' Fees?   
 
The following addresses which individuals/entities may recover attorneys' fees 
under the above statute.    
 

i. School Districts and Parents  
 
As indicated in the statute, the IDEA provides that both parents and school 
districts may seek reasonable attorney's fees.  However, recovery for a school 
district is governed by a different standard. A parent is entitled to reasonable 
attorneys' fee when the parent is deemed the "prevailing party".  The district, 
on the other hand, must be the prevailing party and demonstrate that the 
action was either frivolous, unreasonable, without foundation or presented 
for an improper purpose.   
 

1. Examples of School District Recovery  
 
Lincoln-Sudbury Reg'l Sch. Dist. v. W., 2018 U.S. Dist. LEXIS 11920 
(D.C. Mass. 2018)  

                                                                                                                                                                                           
§ 1983.  In both cases, however, punitive damages were imposed against school officials in their individual 
capacity.    
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The parents initially brought an action on behalf of their child who 
suffered a concussion during field hockey practice.  After the 
concussion, the student experienced difficulties in her intensive 
mathematics class.  Approximately eight months after the concussion, 
her teacher recommended that she take "an advanced, but less 
rigorous, course for the following year."  Based on the student's 
difficulties, the parents claimed that she was disabled and the district 
failed to offer a reasonable accommodation.  The parents then 
unilaterally placed the student in private school which resulted in a 
lengthy dispute.  The parents commenced an impartial due process 
hearing before the Massachusetts Board of Special Education Appeals 
("BSEA").  The BSEA found that the student was not impaired and the 
district provided her with access to the school curriculum.  
Furthermore, the BSEA hearing officer "found that the parents' claim 
was 'patently frivolous' and brought for an 'improper purpose.'"  
Accordingly, the district commenced an action to recover attorneys' 
fees from the parent.   
 
The Court upheld the hearing officer's finding that the parents' 
arguments were frivolous and unreasonable.  The Court reasoned that 
the record demonstrated that "at most" the student suffered a 
temporary disability.  The student's physician placed various 
restrictions on the student, which the district complied with.  
Furthermore, the district allowed the student to make up missing 
assignments and provided various forms of support to accommodate 
the student's difficulties.  Furthermore, the record established that the 
student was not treated for post-concussion symptoms for 
approximately eight months and her parents never requested special 
education services during such period.  The student continued to 
receive average to above-average grades and it was not until the end 
of the school until the parents claimed she was disabled.    
 
The Court also found that the parents' claims were brought in bad 
faith.  Specifically, this dispute did not arise until the student's math 
teacher suggested that she take a less rigorous math class.  The Court 
explained that instead of engaging in a "constructive process and 
debate" with the district, the parents "became enraged" and attacked 
"the motives and actions of [the district's] staff."  This was evidenced 
in various emails sent to the district.  Moreover, during the 
administrative hearing, the mother "used her opening statement to 
launch into a tirade against the hearing officer, the attorney for the 
school district, the teachers, the superintendent, and the athletic 
staff."  The parents also "failed to offer even a scintilla of medical 
evidence or testimony in support of their argument that the 
concussion prevented [the student] from accessing course material."  
Therefore, the Court categorized the parents' claims as a "vendetta 
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against school staff . . . which continued for five years."  Because the 
Court found that the parents' action was frivolous, unreasonable and 
brought in bad faith, the Court allowed the parties to brief the issue of 
attorneys' fees.     
 
In its subsequent decision (See Lincoln-Sudbury Reg'l Sch. Dist. v. W., 
2018 U.S. Dist. LEXIS 72828), the Court awarded the district 
$188,996.15 in fees and $2,052.21 in costs.    
 
E.K. v. Stamford Bd. of Educ., 2009 U.S. Dist. LEXIS 30396 (D.C. Conn. 
2009)  
 
The plaintiff was a seventeen year old student at a Connecticut high 
school.  The student was subject to an expulsion hearing after he 
engaged in several physical altercations and sending a classmate 
"racist voice messages."  The parents argued that the district 
improperly dismissed their child from his special education program 
in March, 2015, which was approximately two years prior to the 
aforementioned incidents.  Therefore, the parents requested that the 
expulsion hearing be postponed in that the "stay put" provisions of 
the IDEA were applicable.  However, the IHO dismissed the parent's 
arguments and denied their claim for injunctive relief.  The district 
conducted the expulsion hearing, which resulted in the plaintiff's 
removal from school.  The plaintiff then filed this lawsuit and sought a 
temporary restraining order requiring the district to maintain the 
student's current educational placement.  The request for a temporary 
restraining order was denied in that the "parents and school team 
members agreed that plaintiff had satisfied the goals of his [IEP], and 
therefore plaintiff should be dismissed from special education."  
Accordingly, the student was a general education student when he 
was expelled from school.    
 
For the following reasons, the Court awarded the district attorneys' 
fees:  
 

 "Plaintiff lost his application for preliminary relief on June 15, 
2007, less than three weeks after the complaint was filed."   
 

 The Judge "found in denying the application for preliminary 
injunction that plaintiff had been in the regular education 
program at Stamford High School for more than two years 
prior to his expulsion, and no concerns about any need for 
special education had been raised by either the student or his 
parents in that time."   
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 "Plaintiff's parents did not claim that his misbehavior was 
related to any disability, even after plaintiff was suspended on 
February 1, and February 27, and arrested on March 26."   
 

 "Plaintiff admitted the school was not aware of his medical and 
educational history when plaintiff was suspended."  
 

 "Plaintiff's counsel failed to file a timely opposition to the 
Board's June 14, 2007 Motion to Dismiss [doc. # 30], which 
reiterated the Board's previous arguments that plaintiff was 
not covered by the IDEA and had failed to exhaust his 
administrative remedies."  
 

 "Notwithstanding these deficiencies, plaintiff's counsel sought 
reconsideration of [the Judge's] ruling on August 2007, and 
opposed granting summary judgment to defendant on the 
IDEA claim, even though a hearing officer had dismissed 
plaintiff's due process claim as untimely."  
 

 "Plaintiff then opposed the Board's application for fees and 
costs, claiming that he would succeed on the merits."  
 

 "Twenty-four days later, on September 28, 2007, plaintiff 
conceded that the IDEA claim was moot and represented that it 
was voluntarily dismissed."   
 

 "However, plaintiff's counsel did not formalize the withdrawal 
until February 10, 2008, when he sought leave to file an 
amended complaint."   
 

The Court found that "plaintiff's counsel 'continued to litigate [the 
IDEA claim] after the litigation clearly became frivolous, 
unreasonable, or without foundation.'"207 This was apparent after the 
plaintiff was first denied injunctive relief.  Accordingly, the Court 
awarded the district $15,972.50 in attorneys' fees.  
 

ii. Parents who are Attorneys for their Children  
 
Parents that represent their own children in special education proceedings 
are NOT entitled to attorneys' fees.  S.N. v. Pittsford Cent. Sch. Dist., 448 F.3d 
601 (2d. Cir. 2006).  In S.N., the Court recognized that the purpose of the 
provision is to promote the procurement of counsel in order to fully protect 
the student's educational rights.  Therefore, "[a] rule that allows parent-
attorneys to receive attorneys' fees would discourage the employment of 
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independent counsel."208  The Court expressed concern "that a parent 
attorney would lack sufficient emotional detachment to provide effective 
representation."209    
 

iii. Lay Advocates  
 
Although the IDEA allows students to be represented by "individuals with 
special knowledge or training" with respect to special education matters, lay 
advocates CANNOT recover attorneys' fees.210  The Court in Connors. v. Mills, 
held that "[i]n the absence of affirmative state action in promulgating 
regulations that govern the conduct and training of lay advocates, Plaintiff's 
request for [a] lay advocate's fees . . . must be denied."211  
 

iv. Non-Profit/Pro-Bono Attorneys  
 
Pro bono attorneys and attorneys who are employed at non-profit 
organizations are entitled to attorneys' fees.  See L.V. v. New York City Dep't 
of Educ., 700 F. Supp.2d 510 (S.D.N.Y. 2010); see also See M.C. ex rel. E.C. v. 
Dep't of Education, 2013 U.S. Dist. LEXIS 78605 (S.D.N.Y. 2013).   
 

v. Law Student Interns/Paralegals  
 
Law student interns and paralegals are entitled to the recovery of attorneys' 
fees. See M.C. ex rel. E.C. v. Dep't of Education, 2013 U.S. Dist. LEXIS 78605 
(S.D.N.Y. 2013) (holding that law student interns should be compensated at 
the prevailing market rate for paralegals in similar cases).  
 

vi. Expert Witnesses  
 
Although expert witness fees may be recoverable under Section 504, parents 
CANNOT recover the costs for expert witnesses under the IDEA.  
 
Arlington Cent. Sch. Dist. Bd. of Educ. v. Murphy, 548 U.S. 291 (2006)212  
 
After prevailing on their tuition reimbursement claim, the parents sought 
reimbursement for the $29,350 that they spent on an educational consultant.  
The Supreme Court overturned the Second Circuit ruling that the parents 
were entitled to reimbursement.  The Court noted that the Second Circuit 
erroneously based its decision on the legislative history and a Supreme Court 
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footnote that cited to such legislative history.213    The Supreme Court 
reasoned that the lower court's reliance on the legislative history was 
misguided because the IDEA was enacted under the Constitution's Spending 
Clause.214  The Court provided that under the Spending Clause, "Congress has 
broad power to set the terms on which it disburses federal money to the 
States, but when Congress attaches conditions to a State's acceptance of 
federal funds, the conditions must be set out 'unambiguously.'"215  Therefore, 
the appropriate question for the Court was whether "a state official would 
clearly understand that one of the obligations of the Act is the obligation to 
compensate prevailing parents for expert fees."216    
 
The Court recognized that the plain language of the IDEA's fee-shifting 
provision "does not even hint that acceptance of IDEA funds makes a State 
responsible for reimbursing the prevailing parents for services rendered by 
experts."217  Along with the text of the IDEA, the Court also found support 
from its prior decisions.  In both Crawford Fitting Co. v. J.T. Gibbons, Inc., 482 
U.S. 437 (1987) and West Virginia Univ. Hospitals, Inc. v. Casey, the Supreme 
Court analyzed fee shifting provisions under other federal statutes.  The 
Court in Crawford Fitting held that the term "costs" under Federal Rule of 
Civil Procedure 54(d) did not constitute "an open-ended reference to 
prevailing parents' expenses."218  Even more persuasive was the Court's 
decision in Casey, which held that expert fees were not available under 42 
U.S.C. § 1988.  The Court reasoned that the relevant wording of such federal 
statute "was virtually identical to the wording of 20 U.S.C. § 
1415(i)(3)(B)."219   Accordingly, the Court held that "where everything other 
than the legislative history overwhelmingly suggests that expert fees may not 
be recovered, the legislative history is simply not enough."220       
 

b. When Can You Recover Attorneys' Fees?  
 

No Fees for Complaint Review Procedure: 
 
The regulations provide that a party may only recover attorneys' fees that are a 
result of an "action or proceeding."221 In Vultaggio v. Bd. of Educ., the Second Circuit 
addressed what constitutes an "action or proceeding" under the regulations.  The 
Court held that New York's complaint review procedure did not fall within the 
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definition of an action or proceeding.  The Court recognized that an "action" deals 
with a suit filed in federal court, whereas, a "proceeding" deals with the impartial 
due process hearing.  In rendering its decision, the Court addressed the 9th Circuit's 
conclusion in Lucht v. Molalla River Sch. Dist., 225 F.3d 1023 (9th Cir. 2000), that 
the complaint review procedure constitutes a "proceeding".  In Lucht, the Court 
opined that the reference to "any action or proceeding" in the statute infers that 
there are multiple types of proceedings.  However, in Vultaggio, the Court noted that 
the statute also expressly references appeals and mediation as a means to resolving 
a complaint; it does not explicitly reference the complaint review procedure.  
Accordingly, in New York, attorneys cannot recover for their role in the complaint 
review procedure.    
 
Prevailing Party: 
 
In order to recover attorneys' fees, the parent/school district must be considered a 
"prevailing party".  In Buckhannon Board and Care Home, Inc. v. West Virginia 
Department of Health and Human Resources, 532 U.S. 598 (2001), the Supreme 
Court issued a landmark decision regarding what constitutes a "prevailing party" 
under federal attorney fee-shifting statutes.  The Court held that in order to be 
considered a "prevailing party," there must be a "judicially sanctioned change in the 
legal relationship of the parties."222  The Court recognized that attorney fees should 
be awarded to a party that receives a favorable judgment on the merits or a court-
ordered consent decree.  Although the Buckhannon analysis dealt with the Fair 
Housing Amendments Act and the ADA, most courts have extended the analysis to 
the IDEA.  The following provides guidance on how New York courts have applied 
Buckhannon and when a party will be awarded attorneys' fees.    
 

“So Ordered” Settlement Agreements: 

i. A.R. v. N.Y. City Dep't of Educ., 407 F.3d 65 (2d Cir. 2005)  
 
Multiple claims seeking the recovery of attorneys' fees from the DOE were 
consolidated in the federal action. In one action, M.S. brought two due 
process complaints against the DOE on behalf of her child.  The first due 
process complaint resulted in two administrative hearings before the IHO.  
The hearing concluded after the parties entered into a settlement agreement, 
which was issued and signed by the IHO.  M.S. then initiated another due 
process hearing relating to her child's education in prior years.  During the 
second administrative hearing, the IHO issued a "so-ordered" stipulation of 
settlement.  M.L. similarly initiated a due process hearing on behalf of her 
child.  After a short administrative hearing, the IHO recited the parties' 
settlement agreement on the record.  Additionally, the IHO was the only one 
to sign the parties' "Statement of Agreement and Order."    
 
M.L. and M.S. both sought the recovery of attorneys' fees based on the legal 

                                                           
222

 Buckhannon, 532 U.S. at 605. 



58 
 

services provided during the administrative hearings.  The DOE argued that 
"M.S. and M.L. are not 'prevailing parties' eligible for attorneys' fees because 
they did not obtain decisions on the merits in their administrative hearings 
and because the 'so-ordered' settlement agreements, over which the IHOs 
did not retain enforcement jurisdiction, did not constitute consent 
decrees."223  In addressing whether the parents were entitled to attorneys' 
fees, the Court recognized that prior to the Supreme Court's decision in 
Buckhannon, New York courts applied the "catalyst theory."  Under the 
"catalyst theory," "a plaintiff is a 'prevailing party' if it achieves the desired 
result because the lawsuit brought about voluntary change in the defendant's 
conduct."224  Therefore, "a court could award attorneys' fees based solely 
upon a private agreement among the parties settling their dispute, even 
though no legal relief such as a consent decree had been obtained."225  
However, the Court recognized that Buckhannon overturned the "catalyst 
theory" because a private settlement "allows an award where there is no 
judicially sanctioned change in the legal relationship of the parties."226  
Therefore, Buckhannon held there must be some sort of "judicial 
imprimatur" on the defendant's change in conduct.     
 
The Court in A.R. extended Buckhannon's holding to administrative 
decisions.  Specifically, the Court stated that "[i]n order to give effect to the 
IDEA's intent to permit awards to winning parties in administrative 
proceedings even when there has been no judicial involvement, . . . we 
conclude that the combination of administrative imprimatur, the change in 
the legal relationship of the parties arising from it, and subsequent judicial 
enforceability, render such a winning party a 'prevailing party' under 
Buckhannon's principles."227  The Court, therefore, recognized that the "so-
ordered" settlement agreements essentially equated to an administrative 
consent decree.  The Court reasoned that the IHOs did more than simply 
dismiss the case after the parties' entered into a settlement agreement.  
Rather, the IHOs "incorporated the terms of the settlements in dispositive 
administrative orders."228  Thus, the Court found that the "so-ordered" 
settlement agreements evidenced "the same combination of administrative 
imprimatur, change in the legal relationship of the parties, and judicial 
enforceability that renders the winner on the merits in an IHO decision."229    

 
ii. V.G. v. Auburn Enlarged Cent. Sch. Dist., 349 Fed. Appx. 582 (2d Cir. 2009)  

 
The district averred that the parent should not be deemed the prevailing 
party where the IHO "simply 'so-ordered' consent decrees  negotiated, 
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drafted, and agreed upon by the parties."  In advancing such argument, the 
district relied on "footnoted dictum" from A.R.  Specifically, the footnote in 
A.R. provided that the Second Circuit has previously "indicated that 
Buckhannon 'requires not only the physical incorporation of the settlement 
in a district court's order but also some evidence that a district court 
intended to place its 'judicial imprimatur' on the settlement.'" However, the 
Court disregarded that argument.  It first recognized that the Court in A.R. 
opined that a parent will be deemed the prevailing party "if they obtain the 
'administrative analog of a consent decree' from an IHO, even where 'the 
terms of [such orders] ar[i]se out of an agreement between the parties, 
rather than out of the wisdom of the IHO.'"  Additionally, as required by A.R., 
the Court found that that the "so-ordered" settlement agreement included 
"'some evidence' of an IHO's intent to place his imprimatur on [the] consent 
decree."  In support of its holding, the Court cited a letter from the IHO which 
read: "I return to you herewith the original . . . Consent Decree entered into 
by and between the parties, to which I have added my 'So Ordered.'"  
 

 Private Settlements: 
 
 Mr. L v. Sloan, 449 F.3d 405 (2d Cir. 2006)  

 
In Mr. L, the parent requested that his child be placed in regular education 
classes.  However, the district disagreed with the request because they 
believed the student still required special education services.  The district 
initiated a due process hearing so that it could continue providing special 
education services to the student. During the administrative hearing, the 
parties indicated to the IHO that they were discussing a settlement.  The IHO 
set forth two consecutive deadlines in which he required the parties to file a 
stipulation.  However, because the parties failed to file a stipulation by such 
deadline, the IHO dismissed the case without prejudice.  Thereafter, the 
parties reached an agreement on the student's placement.    
 
The Second Circuit recognized that either a plaintiff or defendant may seek 
attorney's fees under the IDEA.  The Court recognized that the first step 
under Buckhannon is to determine if the party seeking the award is the 
"prevailing party."  If so, the next step is to apply the appropriate standard to 
determine if such party is entitled to attorneys' fees.  In applying the first 
step of the analysis, the Court found that Mr. L was not the prevailing 
party.230  Although the parties eventually entered into a settlement 
agreement that was favorable to Mr. L, the Court recognized that the parties 
were unable to reach an agreement by the date established by the IHO.  The 
Court held that settlement, "unlike that in A.R., was purely private and 
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therefore does not constitute an administratively sanctioned change in the 
legal relationship of the parties that is judicially enforceable."231       
 

 Partial Victories 
 
 Student X v. New York City Dep't of Educ., 2008 U.S. Dist. LEXIS 88163 

(E.D.N.Y. 2008)  
 
In Student X., the parent alleged that the DOE's March, 2006 IEP did not 
provide her child with a FAPE.  In addressing the merits, the Court ruled in 
favor of the DOE.  However, the Court also found that the DOE 
inappropriately terminated the student's pendency placement.  The DOE was 
required to provide 57 weeks of compensatory education to the student.    
 
With respect to attorneys' fees, the Court found that "[p]laintiff did not 
succeed in reversing the administrative decisions on the adequacy of the 
March IEP, but prevailed on her pendency claim for which she obtained 
compensatory education.  This partial victory meets the generous standard 
set by the Supreme Court, because the court's determination of what 
placement constitutes Student's X's pendency entitlement and award of 
compensatory education materially alters the legal relationship between the 
parties."232  However, it is important to note that the Court recognized that 
"[w]hile a preliminary injunction requiring the school to maintain a student's 
pendency placement without consideration of the merits does not give rise to 
prevailing party status, a substantive determination of which educational 
placement should be applied to determine the pendency placement has been 
found to merit an award of fees."233   
 
Starkey v. Somers, 2008 U.S. Dist. LEXIS 104064 (S.D.N.Y. 2008)  
 
The student's mother brought several claims under the IDEA, the 
Constitution, and various other statutes.  However, seven of the mother's 
eight claims were dismissed at the pleading stage for the failure to state a 
claim.  The only claimed that remained was the mother's constitutional claim, 
in which she alleged that the student was deprived of substantive and 
procedural due process when the district imposed discipline.  Prior to the 
trial, the parties settled the matter for $20,000 and legal fees, which were to 
be decided by the Court.     
 
In the instant action, the district argued that because seven of the mother's 
claims were dismissed, her attorney's fees should be reduced by seven-
eighths.  The mother argued that the award should not be reduced, as the 
claims were "intertwined."234  The Court recognized that the claims were not 

                                                           
231

 Mr. L, 449 F.3d at 408. 
232

 Student X., 2008 U.S. Dist. LEXIS at *83. 
233

 Id. 
234

 2008 U.S. Dist. LEXIS 104064 at *7.   



61 
 

intertwined, as the claims under the IDEA and the constitution were distinct.  
Specifically, the alleged violation of the IDEA involved the district's failure to 
provide a FAPE over an extended period of time.  The Constitutional 
violation, on the other hand, only dealt with the two weeks that the student 
was suspended from school.  Furthermore, the claims were resolved on 
different grounds, as the majority of the district's motion to dismiss dealt 
with the mother's failure to exhaust administrative remedies.  Therefore, the 
Court found that the mother "should not be able to recover attorneys' fees for 
time spent pursuing [the IDEA] claims."235    
 
However, in determining how to apportion the fees, the Court disregarded 
the district's seven-eighths argument.  The Court opined that the "better 
measure is to look to the amount of effort invested in the respective 
unsuccessful and successful claims."236  Thus, the Court noted that the legal 
complexity with respect to the due process claim differed greatly from the 
other claims that were dismissed.  Specifically, the Judge issued an eleven 
page decision on the district's motion to dismiss.  However, the mother's due 
process claim only occupied a paragraph of the decision.  Therefore, the 
Court found it reasonable to impose a 70% reduction in the mother's 
attorneys' fees.    
 
Mrs. M. v. Tri-Valley Cent. Sch. Dist., 2002 U.S. Dist. LEXIS 28516 (S.D.N.Y. 
2002)  
 
In Mrs. M., the mother commenced a due process hearing in order to make 
changes to the student's IEP.  The hearing officer directed the parties to meet 
on several occasions in order to resolve the matter.  After several meetings, 
the parties entered into a settlement agreement, which was placed on the 
record and incorporated into the student's IEP.237  The mother then 
commenced the instant action for attorneys' fees.     
 
The district argued that she was not entitled to attorneys' fees because her 
"success was so de minimis."238  In addressing this argument, the Court 
recognized that the "IDEA does not mandate that plaintiff be awarded 
attorneys' fees; such an award may or may not be made, in the sound 
discretion of the court.  The single most significant factor to be considered by 
the Court is the degree of success obtained."239  Therefore, the Court 
compared the mother's request to the relief obtained in the settlement.  The 
Court agreed that the mother "got almost nothing that she asked for."240  
Specifically, the mother requested that the IEP be revised to include 
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measurable annual goals, benchmarks or short-term objectives.  However, 
"[o]nly one of those changes even arguably touched on measurable annual 
goals or short-term objectives."  Nevertheless, as she requested, the mother 
did receive a reduction in counseling and the district replaced the student's 
1:1 aide.  Thus, the Court recognized that the mother's "degree of success, . . . 
while not de minimis, was not great."  Accordingly, the Court decided to 
reduce the mother's attorneys' fees by 50%.    
 
Offer of Settlement Rule  
 
The IDEA provides that "[a]ttorneys' fees may not be awarded and related 
costs may not be reimbursed in any action or proceeding . . . for services 
performed subsequent to the time of a written offer of settlement to a parent 
if-- 
 
(I) the offer is made within the time prescribed by Rule 68 of the Federal 
Rules of Civil Procedure or, in the case of an administrative proceeding, at 
any time more than 10 days before the proceeding begins;   
 
(II) the offer is not accepted within 10 days; and 
 
(III) the court or administrative hearing officer finds that the relief finally 
obtained by the parents is not more favorable to the parents than the offer of 
settlement."   
 
However, the IDEA provides an exception to this general rule where the 
parent "was substantially justified in rejecting the settlement offer."241   
 
C.G. v. Ithaca City Sch. Dist., 531 Fed. App'x 86 (2d Cir. 2013)  
 
The district argued that the parent was not entitled to attorneys' fees 
pursuant to the offer of settlement rule.  However, the lower court found that 
such rule did not apply in that the IHO ordered compensatory counseling, 
which was not offered in the district's settlement offer.  The district argued 
that compensatory was not "obtained" by parent because she did not request 
such remedy in the due process hearing.  The Second Circuit ruled that the 
District Court properly exercised its discretion in determining the relief 
sought and the appropriate size of the award.  Accordingly, the Court held 
that "[s]ince the compensatory counseling was not previously offered by [the 
district], the administrative relief obtained by [the parent] was more 
favorable, albeit only marginally, than the prior settlement offer, and the 
prohibition on attorneys' fees does not apply."  
 
Hawkins v. Berkeley Unified Sch. Dist., 2008 U.S. Dist. LEXIS 94673 (N.D. Cal. 
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2008) 
 
This case addresses to what extent attorneys' fees must be included in the 
offer of settlement.  In Hawkins, the district offered the "100 hours of 
compensatory education, as well as four weeks at a special summer camp, 
and further offered to convene the triennial and annual IEP."242  In addition, 
the district agreed to provide $500 in attorneys' fees.  However, the parents 
decided to reject the district's offer.  
 
After the case was completely litigated, the Court could not "conclude that 
the results of the civil action were less favorable than the settlement offered 
by the District."243  The Court noted that the student ultimately received 125 
hours in compensatory education (opposed to the 100 hours that was 
offered).  Although the student did not receive four weeks at a summer camp, 
he was provided with a full assessment and neurological testing.  Therefore, 
the district failed to prove that the settlement offer was more favorable than 
the result obtained by the student.  Nevertheless, the Court noted that even if 
it found the services provided in the civil action less favorable, the district 
still would lose on the issue.  The Court explained that the mother would be 
"substantially justified in rejecting the settlement offer" because she 
"incurred over $9,000 in attorneys' fees" at the time of the offer.244  
Therefore, "[a]cceptance of the offer would have required [the mother] to 
waive her fee claim for $500."245      
 
Olivas v. Cincinnati Public Schools, 872 N.E.2d 962 (Ohio Ct. App. 2007)  
 
In Olivas, the student's IEP required door-to-door transportation.  However, 
the district did not provide such transportation, as it determined that it 
would be unsafe for a bus to travel up the student's steep driveway. After the 
parents commenced a due process proceeding, the district offered to 
personally escort the student to the bus stop and reimburse the parents for 
the transportation expenses that they previously incurred.   The district also 
offered to pay the parents $1,000 in attorneys' fees.  The parents elected to 
proceed with the due process hearing, in which the hearing officer ordered 
the district to provide an escort and reimburse prior transportation 
expenses.   
 
When determining whether the hearing officer's decision was more 
favorable, the Court did not consider attorneys' fees.  The Court stated that 
"[a]lthough the proposal only offered $1000 in attorney fees, the substance 
of the offer, as it related to [the student's] educational needs, was exactly 
what the hearing officer had ordered."246 Accordingly, "[t]he attorney fees 
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and costs should have been limited to those fees and costs incurred with 
respect to the administrative process prior to the school board's settlement 
proposal."247    
 

c. How are Attorneys' Fees Calculated?  
 
The IDEA provides that "[f]ees awarded . . . shall be based on rates prevailing in the 
community in which the action or proceeding arose for the kind and quality of 
services furnished.  No bonus or multiplier may be used in calculating the fees 
awarded under this subsection."248 When analyzing fee awards, courts will assess 
the reasonableness of (1) the attorney's proposed rate and (2) the amount of time 
billed.    
 

i. Reasonable Rate  
 
In assessing the reasonable rate of attorneys' fees, courts historically applied 
the "lodestar" method.  The "lodestar" method required a two-step inquiry in 
which courts would first multiply the number of reasonable hours by the 
reasonable hourly rate.  Such rate would then be adjusted upward or 
downward based on the specific facts of each case.  However, the Court in 
Arbor Hill Concerned Citizens Neighborhood Ass'n v. County of Albany, 
opined that "[t]he meaning of the term 'lodestar' has shifted over time, and 
its value as a metaphor has deteriorated to the point of unhelpfulness."249  
Therefore, the Court abandoned the use of the "lodestar" method in its 
decision.250  It opined that the best way to calculate the reasonable rate is 
through a one-step inquiry that considers "all of the case-specific variables 
that we and other courts have identified as relevant."251  It concluded that:   
 

"[t]he reasonable hourly rate is the rate a paying client would be willing to 
pay.  In determining what rate a paying client would be willing to pay, the 
district court should consider, among others, the Johnson factors; it should 
also bear in mind that a reasonable, paying client wishes to spend the 
minimum necessary to litigate the case effectively.  The district court should 
also consider that such an individual might be able to negotiate with his or 
her attorneys, using their desire to obtain reputational benefits that might 
accrue from being associated with the case.  The district court should then 
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use that reasonable hourly rate to calculate what can properly be termed the 
"presumptively reasonable fee."252  

 
The Johnson factors come from a Fifth Circuit decision, in which the Court set 
forth 12 specific factors that district courts should consider in determining 
the reasonable fee.  The Johnson factors are:   
 
(1) the time and labor required; (2) the novelty and difficulty of the 
questions; (3) the level of skill required to perform the legal service properly; 
(4) the preclusion of employment by the attorney due to acceptance of the 
case; (5) the attorney's customary hourly rate; (6) whether the fee is fixed or 
contingent; (7) the time limitations imposed by the client or the 
circumstances; (8) the amount involved in the case and the results obtained; 
(9) the experience, reputation, and ability of the attorneys; (10) the 
"undesirability" of the case; (11) the nature and length of the professional 
relationship with the client; and (12) awards in similar cases.253  

 
Examples: 
 
1. K.F. v. New York City Dep't of Educ., 2011 U.S. Dist. LEXIS 88653 (S.D.N.Y. 

2011)  
 
The Court in K.F. applied the standard set forth in Arbor Hill.  The plaintiff 
sought $110,837.87 in attorneys' fees and costs, but the Court reduced the 
plaintiff's hourly rate to $375 per hour, which did not include certain travel 
time. In establishing the reasonable rate, the Court recognized that the 
attorneys had significant experience in IDEA matters and achieved a 
favorable result in the administrative hearing.  The Court also noted that the 
case "was neither novel nor complex" and that the parents retained the 
attorneys on a contingency basis.254  Furthermore, the Court found that there 
was "no plausible or substantiated basis to conclude that a similarly situated 
parent with a meritorious claim would not have been able to locate a well 
qualified attorney willing to proceed with this case."255  Finally, the Court 
found that the plaintiff failed to establish that her counsel's rates were in line 
with the prevailing rate in the community."  The Court looked to see what 
other courts determined after considering similar case-specific factors.  
Based on the factors considered by the Court,  it "approximate[d] the market 
rate prevailing in th[e] District for similar services by lawyers of reasonably 
comparable skill, experience and reputation as $375 per hour."256     
 
               
S.A. v. N.Y. City Dep't of Educ., 2015 U.S. Dist. LEXIS 126874 (E.D.N.Y. 2015)  
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S.A. provides guidance regarding the reasonable rate for experienced IDEA 
attorneys in the Eastern District of New York.257  In an action for attorneys' 
fees, the Court recognized that "the prevailing rates in the Eastern District 
are generally lower than in the Southern District.258  Courts in this district 
determining fee applications under the IDEA have awarded $350-375 per 
hour for partners, $200-250 for senior associates, and $150 for junior 
associates."   
 
The lead attorney for the parents, Mr. Mayerson, graduated in law school in 
1979 and started his own firm in 2000, which specialized in the 
representation of children with autism and related developmental 
disabilities.  The DOE argued that the court should award lower rates similar 
to those awarded in E.F. ex rel. N.R., 2014 U.S. Dist. LEXIS 34606 (S.D.N.Y. 
2014), in which Mr. Mayerson was previously awarded fees at "hourly rate of 
$475, . . . $175-$225 for associates, and $125-$150 for paralegals."259  The 
Court found that "[g]iven [the DOE's] apparent acquiescence to the probative 
value of the determinations in E.F., [the] Court [found] no reason not to 
award fees based on an hourly rate of $475 for Mr. Mayerson in light of his 
undisputed experience in this area of the law and quality of services."260 
  
As for another partner who worked on the case, the Court recognized that 
she had "over 20 years' experience as a litigator, but only six years' 
experience in special education."  The Court noted that because she was "not 
as experienced as Mr. Mayerson, both in terms of the number of years she 
has been a litigator and has specialized in special education, her hourly rate 
should be much lower."261  Thus, the Court determined that her rate was 
$375, "which is a rate in line with rates awarded in this district."262    
 
As for the associates, the Court awarded hourly rates of $225 for Ms. Dotts 
and $200 Ms. Cox.  The Court noted that "Ms. Dotts worked on this case only 
in 2010 when she was a second year associate, while Ms. Cox, who has less 
experience, worked on the case from 2010 through 2013."  
 
As for the non-attorney supporting staff, the Court recognized that "[a]n 
hourly rate of $125 for paralegals is higher than the hourly rate generally 
approved in this District."263  However, based on the DOE's reliance of E.F., 
the Court awarded "fees based on an hourly rate of $150.00 for work by Ms. 
Mauricio Bertone, the law firm's chief paralegal, and $125 per hour for the 
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other paralegals.  Since legal interns are generally compensated at the same 
rate as paralegals in this district, [the Court] award[ed] $125 per hour for the 
work of a legal intern."264    
 
Accordingly, the Court awarded $66,104.49 in attorneys' fees and $2,698.58 
in costs.  

 
ii.  Reasonable Time Expended   

 
When a party seeks attorneys' fees, "the fee application must be 
supported by contemporaneous time records absent unusual 
circumstances."265  It is within the District Court's discretion to determine 
whether the hours billed are excessive.  "If a court finds that the fee 
applicant's claim is excessive, or that time spent was wasteful or 
duplicative, it may decrease or disallow certain hours or, where the 
application for fees is voluminous, order an across-the-board percentage 
reduction in compensable hours."    

E.F. ex rel. N.R. v. New York City Dep't of Educ., 2014 U.S. Dist. LEXIS 
34606 (S.D.N.Y. 2014)  
 
As discussed in the summary of S.A. v. New York City Dep't of Educ., the 
Southern District of New York determined that a $475 hourly rate for Mr. 
Mayerson was reasonable.  However, in analyzing the reasonable time 
expended, the Court found several reductions were necessary.  The 
Magistrate Judge found that a fifteen percent across-the-board reduction 
was appropriate, as the lead attorney made inefficient staffing decisions   
and spent an excessive amount of time on particular tasks.  The Court 
opined that "[o]f the approximately 297 hours spent on [the] matter, 
around 245, or nearly eighty-three percent, were billed by Mr. Mayerson 
himself."266 The Court opined that some of Mr. Mayerson's hours were 
"devoted to assignments -- such as summarizing testimony, reviewing 
transcripts, outlining response points, and performing Google searches -- 
that could have been capably performed by more junior counsel at 
significantly less expense."  Additionally, Mr. Mayerson expended a 
considerable amount of time drafting a brief for the IHO and a 
memorandum of law for the SRO.  The Court noted that the brief mostly 
summarized the hearing testimony and the SRO memorandum was 
substantially similar to the brief.  Therefore, he "could have delegated 
elements of this task to an associate, at least initially."    
 

2. G.B. v. Tuxedo Union Free Sch. Dist., 894 F. Supp.2d (S.D.N.Y. 2012)  
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The Court found that the attorney "should not be fully reimbursed for the 
time she spent reorganizing the file and preparing exhibits."  The Court 
recognized that "[c]ourts generally hold that 'clerical and secretarial services 
are part of overhead and are not generally charged to clients,' though 
preparation of trial exhibits is more akin to work properly performed by 
paralegals, and is reimbursable as such."   

     
i. Unsuccessful Claims  

 
If a party only prevails on a portion of their IDEA claims, New York 
courts typically apply the "degree of success" rule.  Therefore, as the 
name suggests, a party's recovery of attorneys' fees will be reduced 
based on their unsuccessful claims. 
 

3. S.A. v. New York City Dep't of Educ., 2015 U.S. Dist. LEXIS126874 (E.D.N.Y. 
2015)  
   
In applying the "degree of success" rule, the Court recognized that "[w]here 
the plaintiff has failed to prevail on a claim that is distinct in all respects from 
his successful claims, the hours spent on the unsuccessful claim should be 
excluded in considering the amount of a reasonable fee."267  However, this is 
often difficult to assess, as "plaintiff's claims for relief will involve a common 
core of facts or will be based on related legal theories."  Thus, the Court 
added that oftentimes the attorney will work on the case as a whole, which 
makes it difficult to bifurcate the hours expended on each claim.  If that is the 
case, Second Circuit courts "have found it appropriate to cut hours across the 
board by some percentage to reflect the extent of the success plaintiffs 
achieved."268   
 
In S.A., the parents alleged that the DOE committed ten procedural and 
substantive violations.  However, they were only able to prevail on one claim 
for parental education and counseling which amounted to $45,500.  
Therefore, the attorneys claimed that the fees should not be reduced, as they 
focused on the litigation as a whole and the claims could not be separated.  
They urged the Court to look past the quantity of claims they prevailed on, 
but rather the quality of relief they obtained.  Nevertheless, the Court held 
that the parents "prevailing claim and the unsuccessful claims were not 
inextricably intertwined."  The Court reasoned that the parents dedicated 
most of their claims to challenging the adequacy of the IEP, rather than the 
violations related to parental training.  Specifically, the parents' 35 page 
memorandum in support of their motion dealt predominantly with the IEP's 
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failure to provide certain services, whereas only one page of the 
memorandum dealt with at-home parental training.   
 
However, the Court recognized that the parental training issue did overlap 
with unsuccessful IEP claims to some degree.  For instance, the testimony 
during the impartial hearing overlapped in that "the IHO referred both to the 
testimonies of [the parents], and to the opinions of an occupational therapist 
and the speech pathologist that home training would assist in 'speech gains 
made at school,' and [the student's] ability to socialize and communicate."  
Accordingly, the Court found that a reduction in the fees claimed was 
necessary due to the parents' "lack of success in pursuing most of their 
claims."  Although the Court found that the claims were not "inextricably 
intertwined," it held "that a reduction of 50% is appropriate in recognition of 
the importance of the relief that [the parents] did obtain."    
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FACTORS V and VI:  WHAT WOULD THE SETTLEMENT LOOK LIKE?  WHO WILL KNOW 
ABOUT IT and WILL OTHERS FILE MORE COMPLAINTS? 

 
SETTLEMENT CRAFTING, ENFORCEMENT, AND CONFIDENTIALITY 

 

1. When can settlement agreements be entered into 

Settlements can occur at various times throughout the dispute process.  They can be 
entered into at mediations, resolution sessions, after a due process complaint is 
brought but prior to a hearing, during a hearing or even prior to a due process or 
other complaint being filed. 

Mediation269   

There is no requirement that a due process hearing be filed before parties seek to 
resolve a dispute through mediation.  In order to resolve the dispute, the parties 
must execute a written agreement that is binding on both parties.  Regulations 
require that the agreement must: 

 Set forth the resolution 
 State that all discussions that occurred during the mediation process will 

remain confidential and may not be used as evidence in any subsequent due 
process hearing or civil proceeding.270 

 

Resolution Session271   

When parties are able to arrive at a settlement during the mandatory resolution 
meeting, a written agreement must be executed which:  
 

 Is legally binding; 
 Must be signed by both the parent and a representative of the agency who 

has the authority to bind the agency; and 
 Is enforceable in any State court of competent jurisdiction or in a district 

court of the United States.272 

Resolution session agreements may be voided by either party within three (3) 
business days of the agreement's execution.273 
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It is noteworthy that the settlement agreement does not have to be finalized and 
signed at the resolution meeting.  As per OSEP, "[a]t a time subsequent to the 
resolution meeting, the parties may have additional discussions and may execute a 
written settlement agreement within the 30-day resolution period."274 

2. Terms 

 Unlike with impartial hearings or State complaints where there is relatively limited 
relief that can be offered, districts and parents have a lot of flexibility when drafting 
a settlement agreement.  Of course, the terms of a settlement agreement will vary 
depending not only on the district and attorneys involved, but also due to the facts 
of the case.  Nevertheless, settlement agreements generally contain the following 
components:  

a. WHEREAS Clauses/Preamble:  This section typically orients the reader to the 
basic facts that lead to the settlement.  It may include, for example, 
information about the student, the student's parents, the nature of the 
hearing request, and the time frame covered by the settlement. 

b. Substantive Obligations:  The crux of any settlement agreement are the 
substantive obligations the parties owe each other with respect to the child's 
education.  There are an endless number of remedies that can be afforded 
through a settlement agreement.  Some common examples include:   

 Partial or whole tuition reimbursement for a private school, private 
program and/or private tutoring 

 Agreement to obtain and/or pay for the cost of evaluations 
 Parent and/or staff training 
 Technology software and/or hardware 
 Modifications to the child's IEP 
 Related services 
 Compensatory services 
 Transportation Services  
 Attorneys' fees275 
 Prospective services 

 
c. Withdrawing the Complaint with Prejudice and Release of Claims:  From a 

district's perspective, this is often the most critical and valuable portion of 
any settlement agreement.  Settlement agreements generally require 
students and their parents to release any and all claims they can bring 
against the district such as, without limitation, claims pursuant to the IDEA 
and concurrent NY State law and regulation, the ADA, section 504 of the 
Rehabilitation Act and 42 U.S.C. §1983, as well as claims for compensatory or 
other damages.  
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 Efforts may be taken by parents to limit the scope of the release (e.g., only 

releasing educational claims or claims under the IDEA), which can lead to 
vulnerability for the district.276   

 
d. Stay-Put:  As previously discussed, during the pendency of a hearing a child 

must 'stay-put' in the last agreed upon placement of the parties.277  Although 
the settlement will, presumably, resolve the child's placement for the term of 
the stipulation, it is prudent to include an agreement over what happens to 
the student should another disagreement arise.  For example, in the case of a 
student seeking tuition reimbursement and attending a private school, the 
settlement agreement may require that the child 'stay-put' in a state-
approved placement instead.278 

 
e. Consents:  Entering into a settlement may also enable the district to secure 

consents from the parent for the release and exchange of information 
between the district and the child's evaluators, tutors, providers, schools, etc.  
In addition, the district may be able to secure cooperation from the parents 
with respect to screenings for prospective placements and the like. 

 
f. Confidentiality:  Many settlement agreements include confidentiality 

provisions which articulate the parties' best efforts to keep the terms of the 
agreement confidential, except relative to enforcement.  However, these 
provisions need to account for legal mechanisms that may otherwise permit 
access such as the Freedom of Information Law or subpoenas.   

g. No Admissions:  Settlement agreements give parties the opportunity to 
stipulate that there are no admissions of wrongdoing of any kind. 

h. Standard Contract Clauses:  Settlements should also contain standard 
provisions relative to issues such as:  amending the agreement, governing 
laws/venue, language construction, and authority to sign (e.g. Board 
authority). 
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3. Enforcement of Settlements 

a. Generally 

As the court noted in South Kingstown Sch. Comm. v. Joanna S., 2013 US Dist. 
LEXIS 83356 (D. Ct. RI 2013), there is a "muddle of law on settlements in the 
IDEA context."279  While the 2004 IDEA amendments were clearly designed 
to foster alternative dispute resolution, those amendments did not provide 
guidance on how to interpret settlement agreements.  Yet, "congressional 
intent is clear - [the] Court must respect settlements in the IDEA setting as a 
preferred method for dispute resolution."280 

Settlement agreements that are "voluntarily and willingly entered" constitute 
"a binding contract between the parties and should [be] enforced as 
written"281 and the "federal court should apply the state law of contract to 
the interpretation of the settlement."282  Settlement agreements "which 
includ[e] an unambiguous waiver of the child's educational rights, is 
enforceable."283 

It is debatable how far enforcement will go if the settlement waives unknown 
claims and/or the child's needs significantly change.  At least one court has 
taken a fairly strong view with respect to enforcement.  In DR v. East 
Brunswick, the parents placed their child in a residential program and a 
dispute arose relative to funding the program.  The district agreed to pay 
$27,500 toward the cots for the first year and 90% of the increase over that 
rate for the year following.  The settlement made it clear that the Board was 
not responsible for any other costs.  A few months after the agreement's 
execution, it was determined by the student's teachers that he needed 1:1 
aides and, thus, his tuition doubled.  The parents sought the tuition increase 
from the school. 

The case wound its way through hearing and court proceedings with various 
adjudicators ruling first that the students' circumstances had not changed 
such as to warrant the provision of the aides in order to achieve FAPE, and 
later that his circumstances had changed -- that the aides were educationally 
necessary and that the district had to pay for the services as the student's 
parents could not contractually waive the student's right to receive FAPE.   

The 3rd Circuit reversed and found that the student's circumstances had not 
changed and that the parties were bound by the settlement agreement.  The 
Court opined that it was the cost of the program rather than the student's 
needs that had changed and that "the parents should not be allowed to void 
the agreement merely because the total cost of the program subsequently 
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increases."  The Court noted that "[a] party enters a settlement agreement, at 
least in part, to avoid unpredictable costs of litigation in favor of agreeing to 
known costs.  Government entities have additional interests in settling 
disputes in order to increase the predictability of costs for budgetary 
reason."  The Court stated its concern "that a decision that would allow 
parents to void settlement agreements when they become unpalatable would 
work a significant deterrence contrary to the federal policy of encouraging 
settlement agreements."284 

 
See also:  S. Kingston Sch. Comm. v. Joanna S., 773 F.3d 344 (1st Cir. 2014) 
 
In Joanna S., the student's mother filed a due process complaint seeking 
private school placement and eight evaluations for her son.  Prior to the 
administrative proceeding, the parties settled the matter.  The agreement 
provided that the district would pay for the student's private school tuition 
and perform four evaluations.  The evaluations required by the settlement 
agreement included the following: "educational, cognitive, speech and 
language[,] and occupational therapy."285  Thereafter, the parent initiated 
another due process hearing in which she requested ten additional 
evaluations.  After an administrative hearing, the IHO found that the district's 
occupational therapy evaluation was not appropriate.  The IHO also ordered 
the district to either pay for or perform a psychoeducational evaluation.  The 
First Circuit upheld the lower court's determination that the district's 
occupational therapy evaluation was appropriate.  Thus, the remaining issue 
was whether the settlement agreement precluded the parent's claim for the 
psychoeducational evaluation.   

The text of the parties' agreement stated that the parent waived "any and all 
causes of action . . . [of] which [the parent] kn[ew] of should have known."286  
Therefore, the district argued that the "[t]he Agreement is best read to 
release any right to additional evaluations that [the parent] may have had, 
except when her request for one arises from a change in the conditions that 
prevailed at the time she signed the Agreement."287  The Court agreed with 
such interpretation, as the Third Circuit in D.R. by M.R. v. E. Brunswick Bd. of 
Educ., 109 F.3d 896 (3d Cir. 1997) reached a similar conclusion.  In E. 
Brunswick, the Third Circuit interpreted a similar settlement agreement and 
held that "an IDEA settlement could preclude a parent from bringing future 
claims -- unless, that is, those claims were based on changed 
circumstance."288  Therefore, the Court in Joanna S. recognized that such 
"conclusion reflects both the role settlements may play in resolving IDEA 
disputes and the legitimate concern with allowing IDEA settlements to 
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bargain away -- potentially for all time and without regard to the change in 
conditions that may arise in the course of a child's development -- the 
statutory right to a [FAPE]."289 

 
The Court held that the student was not entitled to a psychoeducational 
evaluation, as the need for such evaluation did not arise from changed 
circumstances.  The Court reasoned that the IHO's decision did not rely on 
circumstances that arose post-settlement.  Instead, the decision stated that 
the parties discussed the possibility of a psychoeducational evaluation prior 
to the settlement.  Additionally, the parent failed to articulate any specific 
change in behavior that would warrant the evaluation.  Nevertheless, the 
Court noted that its decision did not address "[t]he extent to which 
conditions must change . . . before a release no longer bars a requested 
evaluation."290     

b. Enforcement by IHOs/SROs 

As the Office of Special Education Programs (OSEP) notes, "neither the 
[IDEA] nor the final regulations specifically address the authority of hearing 
officers to review or approve settlement agreements."291  OSEP also notes 
that "unlike settlement agreements reached through the mediation or the 
resolution process that provides for review in state or federal court, the IDEA 
does not specifically address enforcement by hearing officers of settlement 
agreements reached by the parties."292  OSEP states that a State "may have 
uniform rules relating to a hearing officer's authority or lack of authority to 
review and/or enforce settlement agreements reached outside of the 
mediation or resolution process contained in the Act.  However, such rules 
must have general application and may not be limited to proceedings 
involving children with disabilities and their parents."293 

Nonetheless, in H.C. v. Colton-Pierrepont Cent. Sch. Dist., 341 Fed. Appx. 687 
(2nd Cir. 2009), the 2nd Circuit (the federal court with jurisdiction over the 
State of NY) opined that an IHO does not have the authority to enforce a 
settlement agreement.294  Since the Court's decision in H.C., several SRO 
decisions have consistently recognized that "[t]o the extent [a] parent seeks 
enforcement of or argues that [a] district breached [a] settlement agreement, 
Federal and State law and regulations do not confer jurisdiction to review or 
enforce settlement agreements on IHOs or SROs, whose jurisdiction is limited 
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to matters relating to the identification, evaluation, or placement of students 
with disabilities, or the provision of a FAPE to such students".295   

Consideration of a settlement agreement is, however, different than the 
enforcement of one.  The Court in H.C. noted that "a settlement agreement 
may, in some instances, be admissible and relevant to the facts underlying a 
parties' dispute in a due process proceeding."296    

c. Enforcement in Court: 

 Whether a party has the right to seek enforcement of a settlement agreement 
in federal as opposed to State court may depend on when in the process the 
settlement agreement was reached. 

Settlement Agreements Reached Through Mediation 

So long as the mediation settlement agreement is signed by both parties, a 
written settlement agreement reached through the mediation process is 
enforceable in State and district (federal) courts.  20 USC 1415 (e)(2)(F); 
300.506(b)(6). 

Settlement Agreements Reached Through a Resolution Meeting 

Settlement agreements reached through a resolution meeting are 
enforceable in any State court, district court, or by the State Educational 
Agency if the State has mechanisms or procedures to permit such 
enforcement.  20 USC 1415 (f)(1)(B); 34 CFR 300.537.297 

Enforcement of Non-Mediation and Non-Resolution Session Settlement 
Agreements 

As set forth above, the IDEA explicitly grants parties the right to enforce a 
settlement agreement in State or federal court, if that settlement agreement 
arose out of a resolution session or mediation.  The IDEA does not address 
jurisdiction in the case of settlement agreements that do not emerge from 
either of those processes.  Query then as to whether a federal court has 
jurisdiction to enforce a non-mediation or non-resolution session settlement 
agreement. 

The Second Circuit Court in H.C. remarked that "[w]hether the district court 
[has] federal question jurisdiction to enforce the settlement agreement in the 
first instance poses a closer question.  Contract enforcement is generally a 
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question of state law.  Congress has expressly provided for enforcement of  
IDEA settlement agreements in federal district courts when the agreement at 
issue was entered into 'through the [IDEA] mediation process', or at a 
'resolution session' required by [the IDEA]."298  Since the settlement at issue 
in that case did not emerge from the mediation process or a resolution 
meeting, the Second Circuit remanded it to the district court to determine if it 
had jurisdictional basis for considering the settlement enforcement contract 
claim.  On remand the district court found that the plaintiff "failed to assert 
or prove by a preponderance of the evidence that subject matter jurisdiction 
exists regarding the contract claim." 299 

4. Confidentiality 

 Districts may, understandably, retain concerns about the notoriety associated with a 
due process complaint, decision or settlement agreement and the effect it may have 
on other parents seeking similar redress for their children.  Thus, understanding the 
scope of confidentiality considerations is important when considering the potential 
settlement of a special education claim.  

 Mediation 

 The IDEA specifically states that discussions during the mediation process are 
confidential and cannot be used as evidence in any subsequent due process hearing 
or civil proceeding.   

 Resolution Sessions 

 Interestingly, notwithstanding the IDEA's language regarding the confidentiality of 
the mediation process, similar language does not exist in the Act relative to 
resolution sessions.  OSEP has opined that while "there is nothing in the IDEA or the 
implementing regulations that would prohibit the parties to a resolution meeting 
from entering into a confidentiality agreement as a part of their resolution 
agreement . . . a [district] may not require a confidentiality agreement as a 
precondition for holding a resolution meeting".300 

 During a Hearing: 

 Due process hearings are generally closed to the public, however, the parent has the 
right to open the hearing to the public and also to have the child who is the subject 
of the hearing present at the hearing.301 

 In General 
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School districts and other public entities (like the State) are prohibited from 
disclosing a student's educational records or personally identifiable information 
from those records without the parent's consent302 unless the disclosure falls within 
one of the exemptions enumerated under the Family Educational Rights and Privacy 
Act ("FERPA").303  The most commonly applicable exemption pertains to the 
disclosure of such information to school officials whom the district has determined 
to have "legitimate educational interests"304, which generally means that the official 
needs to review the educational record in order to fulfill his/her professional 
responsibility.305  OSEP notes that "[b]ecause due process hearings involve 
testimony and evidence and other discussions of personally identifiable information 
about the child who is the subject of the hearing, the confidentiality provisions are 
applicable in the hearing context . . . [and] absent parental consent, officials of 
participating agencies who are not authorized to attend the hearing [pursuant to the 
confidentiality provisions of the IDEA] may not attend or have access to personally 
identifiable information from a closed hearing, unless such disclosure is necessary 
to meet a requirement . . . with respect to the child who is the subject of the 
hearing."306 

Thus, generally speaking, school districts can say very little about a special 
education dispute to 'outside parties', unless the parent consents.  Parents, on the 
other hand, are typically only bound by confidentiality in the context of the 
mediation process, or if they agree to it via a resolution session agreement or 
stipulation of settlement.  While resolution session agreement and stipulation of 
settlement confidentiality clauses are not foolproof, they may be attractive in 
affording some restraint relative to parental disclosure. 
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FACTOR VII:  WHAT TYPE OF DUE PROCESS REQUEST IS IT? 

SECTION 504 OF THE REHABILITATION ACT 

 

Parents may also bring hearing requests under Section 504 of the Rehabilitation Act of 
1973.  Section 504 differs from the IDEA in that it is a civil rights statute which prohibits 
discrimination on the basis of disability, and seeks to level the playing field for eligible 
students by ensuring that 504 students have equal access to education as their non-
disabled counterparts.  The IDEA promotes the provision of special education services to 
children with disabilities who fall within one of the specific categories delineated under the 
law and regulations.  Such services must be designed to provide the child with FAPE in 
order for that child to progress relative to his/her own potential.307   

Like the IDEA, section 504 requires school districts to provide students with a FAPE.  
However, FAPE under 504 is different than under the IDEA.  Unlike the IDEA which 
requires specialized instruction, FAPE under 504 can mean the provision of general 
education, or special education or related aids and services or both.  Section 504 compels a 
comparison as to whether the educational services are designed to meet individual 
education needs of students with disabilities as adequately as the needs of nondisabled 
students.308  In general, the procedures and criteria that districts must follow under Section 
504 are more flexible than those under the IDEA.309  Section 504 does provide that 
compliance with the IDEA is one way of assuring compliance with Section 504.     
 

1. Grievance Procedure  
 
When an individual alleges discrimination under Section 504 (without asserting a 
denial of FAPE under Section 504), the individual may follow the District's grievance 
process.  Additionally, the individual may commence a civil action without 
exhausting all administrative remedies.  However, if the substance of a party's 
Section 504 claim is a denial of FAPE, the party must first exhaust all administrative 
remedies (i.e. an impartial hearing) before commencing an action in court.310      
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a. Section 504: School districts with more than 15 employees are required to 

designate an employee who is responsible for ensuring the district's 
compliance with Section 504.311  Additionally, such districts must adopt a 
grievance procedure that incorporates appropriate due process standards 
and that provides for the prompt and equitable resolution of Section 504 
complaints.312  
 

i. Letter to Minisink Valley Central School District, Office for Civil Rights 
(August 8, 2014) 
 
A father brought a Section 504 action alleging that the district 
discriminated against his son on the basis of disability.  However, the 
district resolved the complaint by agreeing to revise its grievance 
policies and procedures.  In its letter, the OCR explained that in order 
to comply with Section 504 and the ADA, the district's grievance 
procedures must set forth the following:   
 
(a) notice to students and employees of the procedures, including 
where complaints may be filed; (b) application of the procedures to 
discrimination by employees, students and third parties; (c) 
designated and reasonably prompt timeframes for the major stages of 
the grievance process; (d) adequate, reliable, and impartial 
investigation, including an opportunity to present witnesses and other 
evidence; (e) notice to parties of the outcome; and (f) assurance that 
the institution will take steps to prevent further harassment and to 
correct its efforts, if appropriate.    
 

2. Impartial Hearing  
 
Before commencing a civil action alleging a denial of FAPE, a student is required to 
exhaust all administrative remedies under Section 504 and the IDEA.  The 
regulations provide that district must implement "with respect to actions regarding 
the identification, evaluation, or educational placement of persons who, because of 
handicap, need or are believed to need special instruction or related services, a 
system of procedural safeguards that includes notice, an opportunity for the parents 
or guardian of the person to examine relevant records, an impartial hearing with 
opportunity for participation by the person's parents or guardian and 
.representation by counsel, and a review procedure."313  As noted above, compliance 
with the IDEA is one means of meeting the aforementioned requirements. The 
regulations governing Section 504 due process hearings provide districts with the 
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discretion to establish their own procedures.  However, OCR has provided the 
following guidance to assist districts in establishing such procedures.    
 
a. Timelines 

 
There are no specific timelines for due process hearings under Section 504.  
Nevertheless, OCR has provided that it:   
 

adheres to a standard of fundamental fairness and looks to 
case law and other decisions under the IDEA for guidance in 
interpreting what is reasonable.  For example, there may not 
be undue delays in convening hearings and rendering 
decisions.  In deciding what is reasonable, OCR examines 
timelines for State hearings under the IDEA.  While specific 
requirements of the IDEA or state law are not applied 
automatically, they serve to guide [its] determination of 
reasonableness.314 

 
b. Hearing Officers  

 
The district appoints the impartial hearing officer.  Unlike the IDEA, the 
district is not required to appoint a hearing officer off of a State designated 
list.  The OCR has stated that in selecting a hearing officer:   
 

it again applies judicially recognized principles of fairness."  
Therefore, "school districts may not use their own employees 
as hearing officers, nor may they use employees of a district 
that shares a contractual arrangement for the provision of 
services to handicapped children; and school board members 
may not serve as hearing officers in proceedings conducted to 
resolve disputes between handicapped children and officials of 
their school system.315   
 

c. Cross-Examination  
 
OCR has opined that a district's due process procedures do not have to "allow 
cross-examination or have a court reporter present during the hearing."316  
 

d. Pendency  
 
Unlike under the IDEA, the student's placement does not have to remain the 
same during the pendency of the Section 504 hearing.  However, OCR has 
opined that a fair due process system would encompass a district waiting for 
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results prior to making any contemplated change.317  A district should review 
with its attorney this opinion in the context of a hearing.   
 

3. Costs:318  
 
a. Attorneys' Fees 
 

A prevailing party under Section 504 can also be entitled to attorneys' 
fees.319  In J.C. v. Regional Sch. Dist. 10, 278 F.3d 119 (2d Cir. 2002), the lower 
court awarded attorneys' fees under the IDEA, but failed to consider the 
parents' claims under Section 504.  On appeal, the Second Circuit reversed 
the lower court's decision and held that that the award should also extend to 
the parent's Section 504 claims.  The Court recognized that "the meaning of 
'prevailing party' under the Rehabilitation Act is identical to the meaning of 
'prevailing party' under [Buckhannon]."320    
 
Other circuits have recognized that claims under the IDEA and Section 504 
may overlap.  In Snell v. N. Thurston Sch. Dist., 2015 U.S. Dist. LEXIS 167106 
(W.D. Wash 2015), the Court previously awarded the attorney $184,833.20 
in fees and costs after prevailing on her IDEA claim before the Administrative 
Law Judge.  The attorney then sought recovery of fees based on the Section 
504 claim.  The district argued that the fees should be reduced, as the 
attorneys "spent an unreasonable amount of time on the case, given the 
straightforward nature of the claims and the fact that the case was in many 
ways a re-run of the preceding administrative hearing."321  Although the 
Court recognized that it will not award fees that are redundant, it found that 
the attorney's time spent on depositions and discovery was reasonable. 

 
b. Expert Witness Fees 
 

Expert witness fees may be recoverable under Section 504 (L.T. v. Manfield 
Township Sch. Dist., 53 IDELR 7 (DNJ 2009), but are not recoverable under 
the IDEA (Arlington Cent. Sch. Dist. v. Murphy, 548 US 291 (2006)). 

 
 c. Tuition Reimbursement: 
 

 Unlike the IDEA322, Section 504 does not specifically require equitable 
considerations before awarding tuition reimbursement.323 
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 Money Damages 
 
 As set forth more fully herein, money damages are available under §504.324  

However, punitive damages are not available under §504.325 
 

 
CONCLUSION 

 
Given the variations between the IDEA and Section 504, the variables regarding the facts, 
circumstances and personalities of each case, the administrative, emotional, and monetary 
costs of defending against a complaint, with an uncertain outcome regarding district and 
personal liability, settlement should always be considered very early in the process.  
Whether to settle - or not to settle - that is the question.    
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