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Introduction 
 

 The COVID-19 pandemic has changed the landscape for education in unprecedented 
ways. Public health concerns are at an all-time high, and schools must prepare to adjust their 
programs accordingly to follow social distancing and disinfecting protocols. Although many 
issues will remain shrouded in uncertainty until the Governor directly addresses reopening, there 
have been various guidance publications which provide valuable insight for schools.  
 
 In order to adequately protect students from the dangers of COVID-19, schools must 
understand how the virus spreads, and adopt safeguards to reduce the risk of transmission. The 
Centers for Disease Control and Prevention (CDC) has released school-specific guidance which 
states that “COVID-19 is mostly spread by respiratory droplets released when people talk, 
cough, or sneeze.”1 Furthermore, research suggests that the virus can stay on surfaces, such as 
desks and tables, and spread to a person’s hands through contact.2 Specifically, studies show that 
COVID-19 can survive for up to 4 hours on copper, up to 24 hours on cardboard, up to 3 days on 
plastic and stainless steel, and up to 3 hours in the air.3 Thus, schools will need to adopt 
appropriate health and safety disinfecting protocols to reduce the likelihood that their students 
will be exposed to contaminated areas. This is especially important, since public health experts 
predict that the earliest potential date a permanent vaccine could be developed is sometime in 
2021.4 Furthermore, research on child susceptibility and infectiousness has resulted in mixed 
conclusions. Certain studies have found that children are equally infectious as adults, while 
others have found that children play a minor role in the transmission of the virus.5 Given these 
crucial unknown variables, Governor Cuomo has said that it is too early to determine whether 
public schools will reopen this Fall.6 
 
 In addition, Governor Cuomo has stated during his press briefings that his decision to 
reopen schools for the Fall will be affected by future research on Pediatric Multisystem 
Inflammatory Syndrome (PMIS).7 PMIS is a medical condition, which the CDC believes may be 
related to COVID-19, that has affected a small percentage of children suffering from the virus. 
Although PMIS is rare, Governor Cuomo noted that 13 countries and 25 states have reported the 
syndrome. In late May, 2020, there were at least 161 reported cases in New York State, and three 

                                                       
1 “Considerations for Schools” (CDC) (updated May 19, 2020), available at https://www.cdc.gov/coronavirus/2019-
ncov/community/schools-childcare/schools.html.  
2 Id. 
3 See “COVID-19 basics” (Harvard Health Publishing) (updated June 12, 2020), available at 
https://www.health.harvard.edu/diseases-and-conditions/covid-19-basics.  
4 See Megan Mann, “Coronavirus (COVID-19) Guidance for Schools (NAIS) (June 15, 2020), available at 
https://www.nais.org/articles/pages/additional-covid-19-guidance-for-schools/#reopenRiskManage.  
5 See Annie Grayer, “Will schools be safe this fall? Experts weigh in” (CNN) (June 11, 2020), available at 
https://www.cnn.com/2020/06/11/us/coronavirus-education-will-schools-be-safe-wellness/index.html; Karen 
Weintraub, “What Roles Do Children Play in Spreading COVID-19?” (WebMD) (April 30, 2020), available at 
https://www.webmd.com/lung/news/20200430/what-roles-do-children-play-in-spreading-covid-19.  
6 See William Feuer, Jasmine Kim, “New York Gov. Cuomo says schools should plan as if they are reopening in 
September, but it’s too early to decide”, available at https://www.cnbc.com/2020/05/21/coronavirus-ny-schools-
should-plan-as-if-they-are-reopening-in-september-but-cuomo-says-its-too-early-to-decide.html. 
7 See Id. 
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children had passed away from the disease.8 A troubling side-note is that many children who 
develop COVID-19 do not show any symptoms9, which makes it more difficult to predict where 
a child may be at risk for PMIS. Currently, it remains to be seen how the severe health risks of 
PMIS and its relationship to the COVID-19 will affect the Governor’s decision on reopening 
schools for the Fall 2020-2021 semester.  
 

Restructuring Schools 
 
 Throughout the Governor’s Executive Orders, there have been social distancing 
requirements to protect against the spread of the virus. According to the NYS Department of 
Health (“DOH”), social distancing requires that individuals stay at least 6 feet away from each 
other.10 However, schools have traditionally been filled with students and staff members who 
congregate in classrooms, hallways, and communal spaces. Thus, schools may be forced to think 
outside the box in order to promote social distancing within buildings.  
 
CDC Guidelines for Schools 

 Recently, the CDC released a heavily discussed publication detailing school-specific 
considerations for reopening.11 Although this guidance is not binding, it illuminates several 
major changes to the school environment which could become a reality in the near future. 
According to the guidance, schools should attempt to comply with the following protocol to 
encourage appropriate social distancing behavior: 

 Discourage the use of shared objects that are difficult to clean or disinfect; 

 Keep student belongings separated in individually labeled cubbies or containers; 

 Ensure an adequate amount of supplies to minimize sharing to the greatest extent 
possible; 

 Modify classrooms so that student desks and seats are 6 feet apart; 

 Turn desks to face the same direction, or have students sit on only one side of tables, 
appropriately spaced apart (if necessary); 

 Reduce the number of children on school buses where possible (e.g., seating one child 
per row or skipping rows); 

 Install physical barriers such as sneeze guards and partitions in places where social 
distancing is difficult to maintain (such as reception desks); 

                                                       
8 See Joseph Goldstein and Jesse McKinley, “After 3 Children Die, a Race to Investigate a Baffling Virus 
Syndrome”, available at https://www.nytimes.com/2020/05/22/nyregion/children-coronavirus-syndrome-new-
york.html.  
9 See “Coronavirus Resource Center” (Harvard Health Publishing), available at 
https://www.health.harvard.edu/diseases-and-conditions/coronavirus-resource-center.  
10 See “Protect Yourself Poster” (NYS DOH), available at 
https://coronavirus.health.ny.gov/system/files/documents/2020/04/13067_coronavirus_protectyourself_poster_0420
20.pdf.  
11 “Considerations for Schools” (CDC) (updated May 19, 2020), available at https://www.cdc.gov/coronavirus/2019-
ncov/community/schools-childcare/schools.html. 
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 Use tape and signs as physical guides to assist students and staff members with staying 6 
feet apart, and consider creating “one-way routes” in hallways; 

 Close communal spaces if possible (such as cafeterias and playgrounds), or otherwise 
stagger the use of communal spaces and disinfect them between usage; 

 Have children bring in their own meals as feasible, or serve individually plated meals in 
classrooms; 

 Use disposable food service items (e.g., utensils, dishes). If disposable items are not 
feasible or desirable, ensure that all non-disposable food service items are handled with 
gloves and washed with dish soap and hot water or in a dishwasher. Individuals should 
wash their hands after removing their gloves or after directly handling used food service 
items; 

 If food is offered at events, have pre-packaged boxes or bags for each attendee instead of 
buffet-style or family-style meals. Avoid sharing food and utensils and ensure the safety 
of children with food allergies; 

 Consider virtual group events and activities in lieu of field trips, student assemblies, 
special performances, school-wide parent meetings, and spirit nights; 

 Pursue options to convene sporting events and participation in sports activities in ways 
that minimizes the risk of transmission of COVID-19 to players, families, coaches, and 
communities; 

 Use small groups and cohorts to limit students from mixing throughout the day, if 
possible; 

 Construct physical barriers between bathroom sinks (such as plastic flexible screens); and 

 Stagger the times or locations for student arrival and drop-off. 
 

New York Guidance 

 New York State guidance on reopening schools completely has been extremely limited. 
The State Education Department (“SED”) and Board of Regents (“BOR”) have created the 
Reopening Schools Task Force, comprised of educators across the State, and intended to create 
reopening guidelines.12 The Task Force is scheduled to meet four times throughout June, and will 
subsequently develop guidance and regulatory changes, which will be discussed at the July 13, 
2020 BOR meeting.13 Until then, schools should examine the in-person special education 
reopening guidance released by DOH, regarding extended school year (“ESY”) services for this 
summer.14 It contains multiple social distancing requirements, as follows: 

 Ensure at least six feet of distance between individuals, unless safety or core function of 
the activity (e.g. instruction) requires a shorter distance. However, any time that staff or 

                                                       
12 See “Reopening Schools Task Force” (SED), available at http://www.nysed.gov/reopening-schools-task-force.  
13 See “Phases of Work and Areas of Focus” (SED), available at http://www.nysed.gov/reopening-schools-task-
force/phases-work-and-areas-focus.  
14 Available at 
https://coronavirus.health.ny.gov/system/files/documents/2020/06/doh_specialeducationguidance.pdf. 



  7

faculty are less than six feet from one another or students, they must wear acceptable face 
coverings. 

 Ensure that student and staff groupings are as static as possible by having the same group 
of students stay with the same staff. 

o Restrict mixing between groups and limit maximum student group size to ten in 
any specific area (e.g. classroom) at any given time, as feasible. 

 Post social distancing markers using tape or signs that denote six feet of spacing in 
commonly used and other applicable areas. 

 Limit gatherings, events, and extracurricular activities to those that can maintain social 
distancing, support proper hand hygiene, and restrict group size to no more than ten 
students at any given time, as feasible. 

 Restrict nonessential visitors, volunteers, and activities involving other groups at the 
same time. 

 Space seating/desks to at least six feet apart. 

o Turn desks to face in the same direction (rather than facing each other), or have 
students sit on only one side of tables, spaced apart. 

 Close communal use spaces such as cafeterias and auditoriums, if possible; otherwise 
stagger use between student groups and clean and disinfect in between use. 

o If a cafeteria or group dining room is typically used, serve meals in classrooms 
instead. Serve individually plated meals to avoid sharing of food and beverages, 
and hold activities in separate classrooms and ensure the safety of children with 
food allergies. 

 Stagger arrival and drop-off times or locations, or put in place other protocols to limit 
close contact with parents or guardians and other individuals as much as possible. 

 
In addition, the guidance requires schools to limit the sharing of personal items, objects, 

and equipment, keep student belongings separated, ensure an adequate number of supplies to 
limit sharing of high-touch materials, and to avoid sharing electronic devices, books, games, and 
learning aids. It is clear that many of these guidelines overlap with the CDC’s reopening 
guidelines, referenced earlier in this section. Other state departments have recommended similar 
social distancing protocols. For example, the Minnesota Department of Health recommends 
spacing desks six feet apart, arranging desks to face the same way, and using signage to direct 
hallway traffic in one direction.15 Thus, it seems likely that many of these requirements will 
apply to a larger-scale reopening as well, and schools should be prepared to restructure the 
learning environment to enable students and staff to socially distance from each other.  

                                                       
15 See Christie R. Jacobson and Abigail Hoglund-Shen, “Reimagining reopening: Ideas for school districts” 
(NYSSBA On Board) (May 18, 2020). 
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On May 21, 2020, during the Governor’s Press Briefing, he stated that the State “will 
issue guidelines in June so schools and colleges can start to plan for a number of scenarios.”16 He 
further stated that schools will complete and submit reopening plans to the State in July.17 The 
date for educators in Long Island to submit these plans to SED is July 15, 2020.18 However, the 
State has yet to issue guidance on such plans, which makes it difficult to develop them. DOH has 
also released a Safety Plan template to be used by businesses and entities before reopening.19 
Although it is currently unclear whether school district reopening plans will contain the same 
requirements,20 this template still provides valuable insight on potential health and safety 
considerations. Businesses are required to comply with various social distancing protocols, such 
as reducing the occupancy of tightly confined spaces, posting social distancing markers with tape 
or signs, and establishing designated areas for pick-ups to limit potential contact. 

 
Additionally, the New York City Chancellor recently sent a letter to stakeholders which 

describes an eight-point framework for reopening schools in the Fall.21 Although this does not 
apply Statewide, it offers a glimpse at what might be required. The Chancellor’s proposal 
involves a blended learning model, involving a mixture of remote and in-person services. 
Additionally, it proposes phased start-times, so that different groups of students would begin in-
person schooling at different times on a rolling basis. It also suggests split schedules, so that not 
all students would attend school in-person on the same days.  
 
Sneeze Guard Construction 

The State Education Department’s Office of Facilities Planning published guidance for 
schools to use when considering to construct plastic sneeze guards in building areas where 
individuals have face-to-face contact.22 It says that school districts must ensure that they use 
materials which comply with SED’s Manual of Planning Standards from 1998, as well as the 
State’s 2020 Building & Fire Codes. Although SED “acknowledges the protections achieved 
through the use of sneeze guards,” schools may not use Plexiglass/Plexiglas or any other acrylic 
plastic glazing products, because these materials are flammable and fail to comply with building 

                                                       
16 See Mike Davis, “’Before and after’: How states are preparing to reopen schools amid coronavirus” (June 11, 
2020), available at https://www.app.com/story/news/education/in-our-schools/2020/06/11/coronavirus-schools-
reopening-schools-ny-pa-ct-de-md/5284942002/.  
17 Id. 
18 See Joie Tyrrell and Catherine Carrera, “School districts statewide must have reopening plans to state by July 15” 
(Newsday) (June 14, 2020), available at https://www.newsday.com/long-island/education/what-k-12-will-look-like-
1.45630584.  
19 Available at https://ocfs.ny.gov/main/news/2020/COVID-2020Jun08-Guidance-Reopening-Plan-Template.pdf.  
20 The uncertainty comes from the distinction between businesses, entities, and local governments. Notably, local 
governments were exempt from the workplace reductions that applied to essential businesses and entities, and were 
instead governed by a separate provision in Executive Order 202.4 which specifically applied to local governments. 
This Safety Plan template was released when the State began its Phase One reopening operations and is written in an 
employer-employee context, which does not encompass the relationship between schools and their students. Until 
the State more directly addresses the reopening of schools or other local governments, it remains unclear whether 
these Safety Plan requirements should be incorporated into school reopening plans. 
21 See “A Glimpse Into What a Day at a NYC Public School May Look Like in the Fall” (NBC) (June 23, 2020), 
available at https://www.nbcnewyork.com/news/local/a-glimpse-into-what-a-day-at-a-nyc-public-school-may-look-
like-in-the-fall/2480680/.  
22 Available at http://p12.nysed.gov/facplan/documents/PlasticGlazingforSneezeGuards.pdf.  
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code requirements. SED recommends that, as an alternative, schools utilize polycarbonate or 
tempered safety glass when constructing such sneeze guards. 
 
Transportation 

 In response to the CDC’s guidelines regarding transportation, the National Association 
for Pupil Transportation (NAPT), the National Association of State Directors of Pupil 
Transportation Services (NASDPTS), and the National School Transportation Association 
(NSTA) have collaborated to create the Student Transportation Aligned for the Return to School 
Task Force (STARTS). STARTS notes that the CDC’s guidelines were offered in a vacuum, and 
hopes to provide a set of guidelines which translates the CDC recommendations into potential 
district responses at an operational level.23 The STARTS Task Force hopes to release its first set 
of guidelines sometime in July, but will try to issue subsequent guidance regarding more long-
term transportation solutions. During a recent STARTS webinar, one executive noted that split 
schedules may be the only way to allow school buses to achieve social distancing while still 
providing enough transportation to students.24  
 
 In its third Q&A supplement released on June 20, 2020, SED clarified that Executive 
Order 202.37 authorizes transportation to ESY approved school-age and preschool programs, 
and that school districts must provide transportation for any in-person ESY program and 
services.25 SED further noted that, until DOH releases further guidance pertaining to health and 
safety requirements applicable to school transportation (which SED has requested), school 
transportation should follow the standards contained in DOH’s interim guidance for child care 
and day camp programs during the COVID-19 pandemic.26 According to this guidance, DOH 
states that “everyone using public or private transportation carriers or other for-hire vehicles, 
who is over age two and able to medically tolerate a face covering, must wear a mask or face 
covering over the nose and mouth during any such trip.”27 Additionally, pursuant to Executive 
Order 202.34, “business operators/owners [have] the discretion to deny admittance to individuals 
who fail to comply with the face covering or mask requirements.”28 Thus, unless DOH releases 
updated guidance to the contrary, students and staff must wear facial coverings while utilizing 
school transportation. Furthermore, the guidance requires the following protocol where 
transportation occurs: 

 Responsible Parties must make all reasonable efforts to maintain stable groups of 
children in vehicles. 

                                                       
23 See Ryan Gray, “Webinar Highlights Work in Front of New Industry COVID-19 Task Force” (June 9, 2020), 
available at https://stnonline.com/news/webinar-highlights-work-in-front-of-new-industry-covid-19-task-force/.  
24 Id. 
25 See “Supplement #3 – Provision of Services to Students with Disabilities During Statewide School Closures due 
to Novel Coronavirus (COVID-19) Outbreak in New York State” (SED) (June 20, 2020), available at 
http://www.p12.nysed.gov/specialed/publications/2020-memos/special-education-supplement-3-covid-qa-memo-6-
20-2020.pdf.  
26 Id. 
27 “Interim Guidance for Child Care and Day Camp Programs During the COVID-19 Public Health Emergency” 
(NYS DOH) (June 8, 2020), available at 
https://www.governor.ny.gov/sites/governor.ny.gov/files/atoms/files/Child_Care_Daycamps_Detailed_Guidelines.p
df.  
28 Id. 
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 In any situation where groups of children must be mixed within a vehicle, the 
Responsible Parties must ensure that seating of individuals, including the employees and 
children, is arranged in a manner that maximizes the distance between the different 
groups of children and employees. 

 Responsible Parties must ensure that all individuals, including the driver, employees, and 
children who are over the age of two and able to medically tolerate a face covering, are 
wearing face coverings. 

 Responsible Parties should ensure that when children are boarding the vehicle, they are 
occupying seats from back to front, where feasible. 

 Responsible Parties should increase ventilation, when weather permits, within any 
vehicle (e.g. opening the top hatches of buses or opening windows) within the discretion 
of the driver or program operator.29 

 
Facial Coverings 

As noted in the “Transportation” section, the Governor has issued multiple Executive 
Orders regarding facial covering requirements. Specifically, Executive Order 202.17 imposes a 
facial covering requirement for certain individuals:  
 

Executive Order 202.17 – Requires “any individual who is over age two 
and able to medically tolerate a face-covering . . . to cover their nose and 
mouth with a mask or cloth face-covering when in a public place and 
unable to maintain, or when not maintaining, social distance.” 

 
 The language in Executive Order 202.17 requires all individuals who are older than two 
and can medically tolerate a facial covering are required to wear a face-mask or cloth face 
covering. The plain language of this Executive Order suggests that facial covering requirements 
would apply to students in a school environment when social distancing is not being maintained, 
unless a student could not medically tolerate wearing a face covering. However, recent 
guidance states that schools should not require students to wear facial coverings. 
Specifically, in DOH’s interim advisory for in-person ESY services, the State advised school 
districts as follows:  
 

Encourage, but do not require students to wear acceptable face coverings. 
Face coverings should not be used by children under the age of 2, or for 
anyone who is unable to medically tolerate such covering, including 
students where such covering would impair their health or mental health, 
or where such covering would present a challenge, distraction, or 
obstruction to educational services and instruction.30  

 

                                                       
29 Id. 
30 “Interim Advisory for In-Person Special Education Services and Instruction During the COVID-19 Public Health 
Emergency” (NYS DOH) (June 8, 2020), available at 
https://coronavirus.health.ny.gov/system/files/documents/2020/06/doh_specialeducationguidance.pdf. 
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This language suggests it is unlikely that students will be required to wear facial coverings when 
schools reopen, because such a requirement could negatively impact the educational experience 
and/or mental health of general education students as well. However, until further guidance is 
issued, it remains unclear how Executive Order 202.17 will apply to general education students.  
 
 CDC guidance suggests that schools should teach and reinforce the use of cloth face 
coverings, but also notes that students may struggle with wearing a face covering throughout an 
entire school day.31 The CDC advises schools to remind students not to touch their face 
coverings, to reduce the risk of exposure from their hands to their faces. Consistent with 
Executive Order 202.17, the CDC guidance notes that face coverings should not be placed on 
children younger than 2 years old, anyone who has trouble breathing or is unconscious, or 
anyone who is incapacitated or otherwise unable to remove a face covering without assistance.32 
 
Physical Education & Recess 

Given the need for social distancing, many school officials are wondering how to 
facilitate activities such as recess and physical education. Doctors have stressed the importance 
of these activities, because they benefit the social-emotional and physical needs of students, and 
combat social isolation and obesity.33 Although the State has not yet provided an answer, some 
school districts are innovating creative ways to enable these activities. One potential approach is 
to transition physical education classes towards mental health, and involve yoga and other 
exercises which are compatible with social distancing.34 Other schools have found success with 
remote physical education classes, accompanied by an activity calendar for consistent exercise.35  

 
Others are more optimistic that recess could be implemented, whether with facemasks or 

reduced groups. The Governor recently gave local governments the discretion to reopen 
playgrounds, which could be a positive sign for schools hoping to conduct recess upon 
reopening.36 However, until SED or the State’s Reopening Task Force issues direct guidance 
addressing the issue, schools are left to speculate for the time being.  
 

                                                       
31 “Considerations for Schools” (CDC) (updated May 19, 2020), available at https://www.cdc.gov/coronavirus/2019-
ncov/community/schools-childcare/schools.html. 
32 Id. 
33 See Tom Vasich, “Caution urged for reopening schools to prevent spread of COVID-19 crisis” (June 15, 2020), 
available at https://news.uci.edu/2020/06/15/caution-urged-for-reopening-schools-to-prevent-spread-of-covid-19-
crisis/.  
34 See Joie Tyrrell and Catherine Carrera, “School districts statewide must have reopening plans to state by July 15” 
(Newsday) (June 14, 2020), available at https://www.newsday.com/long-island/education/what-k-12-will-look-like-
1.45630584.  
35 See Madison Elliott, “Ken-Ton P.E. Teachers Keeping Students Active During Pandemic Pause” (April 17, 2020), 
available at https://spectrumlocalnews.com/nys/buffalo/coronavirus/2020/04/17/ken-ton-p-e--teachers-keeping-
students-active-during-pandemic-pause.  
36 See Bart Jones, “Cuomo: New York localities can reopen playgrounds and pools, with caution” (June 11, 2020), 
available at https://www.newsday.com/news/health/coronavirus/coronavirus-long-island-new-york-covid19-
reopening-1.45593030.  
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Reopening Models from other States & Countries 

 Another valuable way to prepare for reopening is to examine school systems in other 
areas which have already been reopened. For example, one South Korean private school is 
requiring twice-daily temperature checks for students and staff, multiple sanitizations throughout 
the day, and the use of facemasks by everyone.37 Furthermore, school districts in South Korea 
began decorating classrooms and hallways with social distancing signage during the second 
week of COVID-19 closures.38 Recess has also been restructured to consist of independent 
drawing or movies, and students are no longer allowed to play outside or share toys in the 
classroom.39 Thus far, teachers in these schools have noted difficulties with having students wear 
facemasks, as well as the distractions and interruptions that result whenever social distancing 
signage falls in a hallway or classroom.40 Proactive school districts should plan ways to avoid 
these same hardships—perhaps teachers can create innovative ways to teach young students 
about the importance of wearing facemasks; school staff can assess ways to prevent signage from 
falling and creating distractions.  
 
 Guidance from other states can also provide insight on potential reopening solutions.41 
Some states around the country have considered hybrid learning models, because they have 
found that certain students benefit more from a distance learning approach, depending on their 
learning type.42 Schools are also hopeful that online and hybrid learning models will alleviate 
bus driver shortages, or make it easier to reduce passenger capacity on buses.43 In Michigan, 
schools are hiring additional nurses through December to train staff and students on prevention 
protocol, and help develop plans to reduce potential spread.44 In South Carolina, officials have 
suggested having teachers change classes instead of students, preventing volunteers from coming 
into school buildings, staggering recess periods, and using 90-minute semester classes in high 
schools.45 South Carolina also plans to implement social distancing on school buses, which 
means that riding capacity would be reduced to 17%, from 77 passengers to only 13.46 
Additionally, the California Department of Education released a comprehensive best-practices 
guidance for reopening school districts.47 Some highlights include assigning one aide per school 
bus to ensure social distancing and perform symptom screenings, having students board buses 
from the rear to avoid passing other students, using blended learning models and in-person 
                                                       
37 See Kara Arundel, “Impact of COVID-19 safety measures on teaching, learning: Lessons from S. Korea” (LRP) 
(June 15, 2020).  
38 Id. 
39 Id. 
40 Id. 
41 See “State Guidance on Reopening Schools Post-COVID-19” (June 16, 2020), available at 
https://stnonline.com/safety-resources/#state-guidance.  
42 See Taylor Hannon, “What Happens to School Transportation When the COVID-19 Dust Settles?” (May 7, 2020), 
available at https://stnonline.com/news/what-happens-to-school-transportation-when-the-covid-19-dust-settles/.  
43 Id. 
44 See Sarah Cwiek, “Oakland County to bring nurses into schools to help curb spread of COVID-19” (June 11, 
2020), available at https://www.michiganradio.org/post/oakland-county-bring-nurses-schools-help-curb-spread-
covid-19.  
45 See Lucas Daprile, “Buses at 17% capacity, smaller recesses: here’s how SC schools could change this fall” (May 
6, 2020), available at https://www.thestate.com/news/coronavirus/article242533756.html.  
46 Id. 
47 See “Stronger Together: A Guidebook for the Safe Reopening of California’s Public Schools” (June 2020), 
available at https://www.cde.ca.gov/ls/he/hn/documents/strongertogether.pdf.  
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schedules, and developing plans to meet the social-emotional needs of students.48 The California 
Department of Education also recommends that physical education classes and intramural/ 
interscholastic athletics are limited to activities which do not involve physical contact with other 
students or equipment.49 Similarly, the Indiana Department of Education requires student athletes 
to obtain pre-participation physicals and receive training on COVID-19 symptoms and 
prevention measures.50 Moreover, Indiana guidance states that, for summer activities, locker 
rooms should not be utilized, shared equipment (such as balls and weights) should be cleaned 
immediately after individual usage, contact sports should be adjusted so that no contact is 
allowed, and hydration stations should only be used to refill water bottles.51 
 

Other countries have utilized different approaches. In the Australian state of South Wales, 
schools reopened by having in-person education for students one day a week, which allowed 
everyone to slowly adjust to the new learning environment.52 Some schools organized their in-
person schedules by grade, while others divided students by their last name, alphabetically.53 The 
South Wales education department also requested that schools try to keep siblings together 
where possible for logistical reasons.54 These schools reduced class sizes, staggered arrival and 
departure times, repurposed larger spaces such as libraries, and prioritized cleaning and 
disinfecting high-touch surfaces throughout the day.55 Similarly, in Denmark, schools reopened 
in waves based on grade level, and implemented strict social distancing policies.56 Class sizes 
were heavily reduced, and students remain in the same “enclave” all day instead of transitioning 
between classrooms.57 To facilitate this, the subject teachers give their lesson plans to the 
homeroom teacher and utilize Smartboard technology to teach students.58 Students eat lunch in 
classrooms rather than cafeterias, and schools have implemented water bottle refill stations 
instead of traditional water fountains.59 Furthermore, schools in Taiwan are addressing public 
health concerns by requiring all individuals to wear masks at all times, conducting mandatory 
daily temperature checks before entering the building or boarding a school bus, and restructuring 
the school layout to provide for social distancing.60 Students are allowed to play with each other 
during recess as long as they are wearing masks, and are allowed to step away from students, 
pull their masks down to their chins, and drink water if they get too hot.61 Although there will 
certainly be differences in how New York handles the reopening of its schools, these templates 
from other areas illuminate potential options to address public health concerns.  

                                                       
48 Id. 
49 Id. 
50 “Indiana’s Considerations for Learning and Safe Schools In-Class Covid-19 Health and Safety Re-entry 
Guidance” (Indiana DOE & DOH) (June 5, 2020), available at https://www.doe.in.gov/sites/default/files/news/june-
5-class-document.pdf.  
51 Id. 
52 See Madeline Will, “How Schools in Other Countries Have Reopened”, (Education Week) (June 10, 2020), 
available at https://www.edweek.org/ew/articles/2020/06/11/how-schools-in-other-countries-have-reopened.html.  
53 Id. 
54 Id, 
55 Id. 
56 Id. 
57 Id. 
58 Id. 
59 Id. 
60 Id. 
61 Id. 
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Cleaning and Disinfecting 
 
 Research shows that the COVID-19 virus stays on surfaces anywhere from several hours 
to multiple days, depending on the type of surface., as follows62: 
 
Type of Surface Duration COVID-19 Can Survive 
Metal (i.e., doorknobs) 5 days 
Wood (i.e., furniture) 4 days 
Plastics (i.e., bottles, backpacks, elevator 
buttons) 

2 to 3 days 

Stainless steel (i.e., sinks) 2 to 3 days 
Cardboard (i.e., boxes) 24 hours 
Copper (i.e., pennies) 4 hours 
Aluminum (i.e., soda cans) 2 to 8 hours 
Glass (i.e., windows, mirrors, lab equipment) 5 days 
Ceramics (i.e., mugs) 5 days 
Paper (i.e., handouts) Depends on virus strain; can vary from a few 

minutes to 5 days 
 
CDC Guidelines 

Accordingly, there has been widespread discussion regarding the importance of cleaning 
and disinfecting school surfaces to protect students and staff members. The CDC has multiple 
guidance documents regarding cleaning and disinfection protocols. Community facilities, such as 
schools, are advised to clean hard non-porous surfaces with soap and water, EPA-registered 
household disinfectants, or diluted household bleach solutions.63 For soft porous surfaces, such 
as carpets or rugs, the CDC recommends that schools launder the items with the warmest 
appropriate water setting, or use EPA-approved cleaning products suitable for porous surfaces.64 
Electronics such as tablets and keyboards should be cleaned in accordance with their 
manufacturer’s instructions. If none are available, the CDC recommends that schools use 
wipeable covers for electronics, or use alcohol-based wipes or sprays with at least 70% alcohol 
to disinfect touch screens.65  
  
 The CDC further recommends that schools clean and disinfect frequently touched 
surfaces (such as playground equipment, door handles, sink handles, and drinking fountains) 
located on school premises or in school buses at least daily or between use.66 Schools are advised 
to limit the use of shared objects, and should appropriately clean and disinfect any communal 

                                                       
62 Brunilda Nazario, MD, “How Long Does the Coronavirus Live on Surfaces?” (WebMD) (June 16, 2020), 
available at https://www.webmd.com/lung/how-long-covid-19-lives-on-surfaces.  
63 See “Cleaning and Disinfection for Community Facilities” (CDC), available at 
https://www.cdc.gov/coronavirus/2019-ncov/community/organizations/cleaning-disinfection.html.  
64 Id. 
65 Id. 
66 See “Considerations for Schools” (CDC) (updated May 19, 2020), available at 
https://www.cdc.gov/coronavirus/2019-ncov/community/schools-childcare/schools.html. 
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toys, gym supplies, and art equipment.67 Student belongings should be kept separate through the 
use of individually labeled containers, cubbies, or areas.68 School vehicles and buses should be 
disinfected, and schools should consider developing a schedule to guarantee routine cleaning and 
disinfection occurs.69  
 
 In the event that anyone becomes sick, the CDC recommends that schools immediately 
close off all areas used by the sick individual, and prohibit access to these areas until appropriate 
cleaning and disinfecting has been completed.70 However, schools are further advised to wait at 
least 24 hours before cleaning and disinfecting contaminated areas, whenever possible.71 
Cleaning staff should also clean all shared facilities and equipment used by the sick individual, 
such as bathrooms and keyboards.72 
 
NYS Guidance 

 DOH’s interim advisory for summer special education programs also contains numerous 
cleaning, disinfecting, and ventilation guidelines. Schools are advised to adhere to CDC 
guidelines and maintain logs to document the date, time, and scope of cleaning and 
disinfection.73 Schools should ensure they only use State-registered disinfectants from the EPA’s 
list.74 DOH also stresses the importance of proper ventilation systems, and suggests that schools 
open windows and doors to increase air circulation as long as it does not pose a safety or health 
risk to students (e.g., allowing pollen inside or exacerbating asthma).75 Furthermore, schools 
should ensure that water systems (such as drinking fountains) are safe to use upon reopening, and 
water facilities should be cleaned in accordance with CDC guidelines.76 
 
 DOH also advises schools to actively monitor COVID-19 symptoms amongst students 
and staff, instructing staff to stay home when exhibiting symptoms, and encouraging parents to 
keep symptomatic children home.77 In the event an employee or student becomes sick, DOH 
states that schools should adhere to the following protocol: 

 Prohibit any employee or student who screens positive for any COVID-19 criteria 
(symptoms, test, or close contact) to enter the school and send them home with 
instructions to contact their health care provider for assessment and testing. 

                                                       
67 Id. 
68 Id. 
69 Id. 
70 Id. 
71 Id. 
72 See “Cleaning and Disinfection for Community Facilities” (CDC), available at 
https://www.cdc.gov/coronavirus/2019-ncov/community/organizations/cleaning-disinfection.html. 
73 See “Interim Advisory for In-Person Special Education Services and Instruction During the COVID-19 Public 
Health Emergency” (NYS DOH) (June 8, 2020), available at 
https://coronavirus.health.ny.gov/system/files/documents/2020/06/doh_specialeducationguidance.pdf.  
74 A list of NYS registered disinfectants based on the EPA list is available at 
https://www.dec.ny.gov/docs/materials_minerals_pdf/covid19.pdf.  
75 See “Interim Advisory for In-Person Special Education Services and Instruction During the COVID-19 Public 
Health Emergency” (NYS DOH) (June 8, 2020), available at 
https://coronavirus.health.ny.gov/system/files/documents/2020/06/doh_specialeducationguidance.pdf.  
76 Id. 
77 Id. 
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 Immediately notify state and local health departments if an employee or student tests 
positive for COVID-19. 

o Cooperate with contact tracing efforts, including notification of potential contacts, 
such as employees or students who had close contact with the individual, while 
maintaining confidentiality required by state and federal law and regulations. 

 Maintain a continuous log of every person, including employees and students, who 
may have close contact with other individuals at the school; excluding deliveries that 
are performed with appropriate PPE or through contactless means. 

o Logs should contain contact information, such that all contacts may be identified, 
traced, and notified in the event an individual is diagnosed with COVID-19. 

 Prepare and have ready a plan for cleaning, disinfection, and temporarily closing 
(e.g., 1-2 days) in the event of a positive COVID-19 case.78 

 

Special Education 
  
Providing a FAPE 

Throughout the COVID-19 pandemic, State and Federal guidance has stressed the 
importance of providing a free appropriate public education and meeting the needs of special 
education students.79 In late-March, the U.S Department of Education (USDOE) noted that 
school districts must provide distance education to special education students virtually, online, or 
telephonically during COVID-19 emergency closures, in order to comply with the Individuals 
with Disabilities Education Act (IDEA), Section 504 of the Rehabilitation Act (Section 504), and 
the Americans with Disabilities Act (ADA).80 The USDOE noted that federal laws afford 
flexibility to schools in meeting the needs of students with disabilities, and that determinations of 
FAPE are different during this unprecedented national emergency.81 However, educators were 
still required to provide distance education in accordance with students’ individualized education 
programs (IEPs) and Section 504 plans, and were also required to ensure equal access for all 
students through creative ways (i.e., reading materials over the phone to a blind student, utilizing 
text-to-speech and speech recognition software, providing mouth sticks to allow physically 

                                                       
78 Id. 
79 See “Provision of Services to Students with Disabilities During Statewide School Closures Due to Novel 
Coronavirus (COVID-19) Outbreak in New York State and Question and Answer Document” (SED) (March 27, 
2020), available at http://www.p12.nysed.gov/specialed/publications/2020-memos/nysed-covid-19-provision-of-
services-to-swd-during-statewide-school-closure-3-27-20.pdf; “Supplement #1” (SED) (April 27, 2020), available at 
http://www.p12.nysed.gov/specialed/publications/2020-memos/special-education-supplement-1-covid-qa-memo-4-
27-2020.pdf; “Questions and Answers on Providing Services to Children with Disabilities During the Coronavirus 
Disease 2019 Outbreak” (USDOE) (March 2020), available at 
https://www2.ed.gov/policy/speced/guid/idea/memosdcltrs/qa-covid-19-03-12-2020.pdf.  
80 “Supplemental Fact Sheet Addressing the Risk of COVID-19 in Preschool, Elementary and Secondary Schools 
While Serving Children with Disabilities” (USDOE) (March 21, 2020), available at 
https://www2.ed.gov/about/offices/list/ocr/frontpage/faq/rr/policyguidance/Supple%20Fact%20Sheet%203.21.20%2
0FINAL.pdf.  
81 Id. 
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impaired students to navigate websites, and using PDFs).82 Additionally, Secretary DeVos 
declined to seek congressional waivers to the FAPE and Least Restrictive Environment (LRE) 
requirements of the IDEA, noting that FAPE may be provided through distance learning or other 
alternative strategies.83  
 
ESY Programs 

During the COVID-19 related school closures in the 2019-2020 school year, schools 
were providing distance learning to students with disabilities. However, on June 5, 2020, the 
State Governor issued Executive Order 202.37, which stated: 

 
Notwithstanding any prior Executive Order to the contrary, special 
education services and instruction required under Federal, state or local 
laws, rules, or regulations, may be provided in person for the summer 
term in school districts. Any district providing such services in person 
must follow State and Federal guidance.84 

 
This Executive Order came as a surprise following the Governor’s prior decision to close 

schools for the remainder of the 2019-2020 school year. It also raised practical concerns 
regarding in-person ESY programs and potential public health and safety requirements. On June 
8, 2020, DOH released in interim advisory containing guidelines for such programs.85 ESY 
programs may be provided at locations not operated by a school district, such as independent 
schools (i.e., 853 schools, 4201 schools, 4410 schools), under the following circumstances: 

 A school district may request a student receive special education services at an 
independent school; 

 An independent school that receives a request from a school district to serve a special 
education student pursuant to Executive Order 202.37 or its successor may provide 
such services; and  

 If an independent school chooses to provide such special education services at the 
request of a school district, such independent school must adhere to all safety 
guidelines herein applicable to the school district.  

 
Before opening, DOH directs schools to communicate with parents and guardians and 

local health authorities about the scope of in-person operations, post signage regarding 
preventative measures, ensure that appropriate social distancing, personal protective equipment 
(“PPE”), hygiene, and cleaning protocols are in place, and train employees on health and safety 
precautions. The advisory recommends that schools provide face coverings to employees at no 
                                                       
82 Id.; see also “OCR Short Webinar on Online Education and Website Accessibility” (USDOE) (March 17, 2020), 
available at https://www.youtube.com/watch?v=DCMLk4cES6A.  
83 “Secretary DeVos Reiterates Learning Must Continue for All Students, Declines to Seek Congressional Waivers 
to FAPE, LRE Requirements of IDEA” (USDOE) (April 27, 2020), available at https://www.ed.gov/news/press-
releases/secretary-devos-reiterates-learning-must-continue-all-students-declines-seek-congressional-waivers-fape-
lre-requirements-idea.  
84 Available at https://www.governor.ny.gov/sites/governor.ny.gov/files/atoms/files/EO202.37-new.pdf.  
85 Available at 
https://coronavirus.health.ny.gov/system/files/documents/2020/06/doh_specialeducationguidance.pdf.  
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cost, supply replacements as necessary, and require staff to wear face coverings whenever they 
are within six feet of other individuals unless they are unable to medically tolerate such 
coverings. For services such as speech therapy, which requires visualization of lip and mouth 
movement, alternate PPE (such as transparent face shields) may be used. As previously 
mentioned, schools are directed to encourage but not require students to wear face coverings. 
Furthermore, it advises schools to designate a staff member to respond to any COVID-19 
concerns. 

 
In addition, on June 20, 2020, SED released two Q&A supplements regarding special 

education services during the COVID-19 pandemic.86 Notably, SED provides a checklist for 
schools to consider when determining the appropriate special programs and services to be 
recommended for the 2020-2021 school year, as follows: 

 How long was the student’s school closed? 

 Was the student provided instruction or services via an alternative method (e.g. online 
math instruction, online speech therapy, or instruction provided telephonically) 
during the closure? To what extent? 

 Were alternative methods of instruction (continuity of learning) and services provided 
to the student beneficial for the student? Was the student engaged and able to access 
the instruction and services? 

 Is there clear documentation of the amount of instruction and services the student was 
provided during the closure (including dates, times, and duration)? If so, what amount 
of instruction and services did the student receive? 

 Have there been changes in the student’s educational progress and achievement, 
including progress toward meeting his/her IEP goals, and ability to participate in the 
general education curriculum? What are those changes? 

 Are there indications that the student regressed during the closure? Has the student 
lost any specific skills? 

 Is there a possibility that the student will require extended school year services due to 
regression? 

 Did school closure due to the COVID-19 pandemic result in any new needs for the 
student (e.g. emotional, medical, academic) such that the student should be provided 
with additional special education or related services or be reevaluated?87 

 
SED states that, using the information derived from these questions, the school’s 

Committee must consider the following recommendations for the 2020-2021 school year: 

 Extended School Year (ESY) Services; 

                                                       
86 Available at http://www.p12.nysed.gov/specialed/publications/2020-memos/special-education-supplement-2-
covid-qa-memo-6-20-2020.pdf and http://www.p12.nysed.gov/specialed/publications/2020-memos/special-
education-supplement-3-covid-qa-memo-6-20-2020.pdf.  
87 See “Supplement #2” (SED) (June 20, 2020), available at http://www.p12.nysed.gov/specialed/publications/2020-
memos/special-education-supplement-2-covid-qa-memo-6-20-2020.pdf.  
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 Revisions to the IEP to ensure the continued provision of a free appropriate public 
education (FAPE) due to the student’s changing needs; and 

 Compensatory Services.88 
 

Although the eligibility criteria for ESY services remains the same, SED notes that some 
students who may not have been eligible in past years may now qualify due to the extended 
school closures.89 Additionally, if a school decides to offer in-person ESY services this summer, 
it must provide transportation, in accordance with DOH guidance.90 ESY providers have the 
flexibility to assess which programs and services may be provided in-person in accordance with 
health and safety guidance on a case-by-case basis.91 SED also notes that ESY programs may 
afford students a FAPE by providing services either in-person, remotely, or a combination of 
both.92 In-person ESY programs may only provide services to students in a group size not to 
exceed 10 students; however, teachers, supplementary school personnel (such as teaching 
assistants or teacher aides), 1:1 aides, and related service providers do not count towards the 
maximum group size of 10 students.93  
 
Compensatory Education Services 

 Students may be entitled to compensatory educational services where they were denied 
appropriate services and were not enabled to make appropriate educational progress, including 
any loss in skills that occurred as a result of a student not receiving education or services due to 
COVID-19 related school closures.94 In addition, compensatory services may be provided to 
students after they turn 21, even though their entitlement to receive a FAPE has ended.95 
However, students will not automatically be entitled to compensatory services simply because 
the remote services offered during closures did not mirror the student’s IEP recommendations.96 
This is because prior SED guidance stated that a FAPE may still be provided virtually during 
closures, “at a frequency and/or duration that may differ from the IEP.”97 
 
 Compensatory services are different from ESY services. When determining whether a 
student requires compensatory services, schools must include documentation which describes the 
provision of FAPE during school closures, as well as the student’s educational progress and 

                                                       
88 Id. 
89 Id. 
90 See “Supplement #3” (SED) (June 20, 2020), available at http://www.p12.nysed.gov/specialed/publications/2020-
memos/special-education-supplement-3-covid-qa-memo-6-20-2020.pdf; see also “Transportation” section, supra. 
91 Id. 
92 Id. 
93 Id. 
94 See “Supplement #2” (SED) (June 20, 2020), available at http://www.p12.nysed.gov/specialed/publications/2020-
memos/special-education-supplement-2-covid-qa-memo-6-20-2020.pdf.  
95 Id. Notably, compensatory services provided to postsecondary students must still be the type of educational and 
related services which are part of an elementary or secondary school education, and not the provision of instruction 
or services at the postsecondary level. Id.  
96 Id. 
97 See “Provision of Services to Students with Disabilities During Statewide School Closures Due to Novel 
Coronavirus (COVID-19) Outbreak in New York State” (SED) (March 27, 2020), available at 
http://www.p12.nysed.gov/specialed/publications/2020-memos/nysed-covid-19-provision-of-services-to-swd-
during-statewide-school-closure-3-27-20.pdf.  
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achievement (including progress monitoring reports).98 Schools should consider documentation 
evidencing whether services were provided to the greatest extent possible, and which describes 
the continuity of learning activities and IEP services provided to the student during closures. 
Schools should also consider any communications with the parent, including agreements and 
consent forms. Appropriate consideration of this documentation should allow schools to 
determine whether a FAPE was provided during closures, and whether and to what extent 
compensatory services are required.99 SED notes that schools may document the provision of 
compensatory services as an amendment or modification to a student’s IEP.100  
 
Outstanding Questions for Full-Scale Reopening 

Although there has not yet been any guidance regarding special education services during 
a full-scale reopening, it seems likely that the same requirements in the DOH advisory would 
apply. Additionally, high schools should be prepared for the reality that there may be additional 
students with disabilities during the 2020-2021 school year, since parents were authorized to 
decline examination waivers which would have caused their children to graduate this year.101 
Furthermore, schools should prepare to conduct face-to-face evaluations for students with 
disabilities upon reopening, consistent with the previously issued guidance from the U.S. 
Department of Education.102 

 
To provide a FAPE under the IDEA, school districts must provide related services to 

students who require such, which include transportation services. Yet many questions remain 
regarding transportation services for students with disabilities. The Maryland State Department 
of Education has published a flowchart with various scenarios depending on whether 
transportation is a related service on a student’s IEP, or is required as a related service as a result 
of COVID-19.103 In all scenarios, communication and planning is very important, as well as staff 
training to ensure that transportation is being safely provided in accordance with a student’s 
individual needs. Students with severe disabilities may create transportation challenges, 
especially if students are hyperactive or violent (i.e., running around, spitting, biting). To address 
these situations, the Maryland Department of Education recommends that schools create a task 
force of qualified personnel, which consists of school personnel and transportation personnel, to 
communicate weekly and address the child’s unique needs.104 Certain medically fragile students 
with disabilities may require reserved seating on school buses, or individual transportation 
arrangements.105  

                                                       
98 See “Supplement #2” (SED) (June 20, 2020), available at http://www.p12.nysed.gov/specialed/publications/2020-
memos/special-education-supplement-2-covid-qa-memo-6-20-2020.pdf. 
99 Id. 
100 Id. 
101 See “Parental Right to Decline Examination Waivers” (SED) (May 27, 2020), available at 
http://www.nysed.gov/common/nysed/files/programs/coronavirus/nysed-covid-19-parental-right-to-decline-
examination-waivers-5-27-20.pdf. 
102 See “Fact Sheet: Addressing the Risk of COVID-19 in Schools While Protecting the Civil Rights of Students” 
(USDOE) (March 16, 2020), available at https://www2.ed.gov/about/offices/list/ocr/docs/ocr-coronavirus-fact-
sheet.pdf (“If an evaluation of a student with a disability requires a face-to-face assessment or observation, the 
evaluation would need to be delayed until school reopens.”) 
103 Available at https://www.napt.org//Files/Appendix%20C%20(1).pdf.  
104 Id. 
105 See Kara Arundel, “Incorporate needs of special ed programs in reopening plans” (LRP) (May 22, 2020). 
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As a side-note, disinfection protocol is especially important to protect students with 
disabilities, since certain students will have conditions that preclude them from being able to 
wear a face mask. Furthermore, even if students with disabilities can physically tolerate wearing 
a face mask, they may become distracted and their educational experience may become 
negatively impacted by wearing masks. The Maryland Department of Education recommends 
that schools determine whether the use of a face mask will adversely affect students with 
disabilities before reopening, and coordinate plans with school counselors and mental health 
experts to monitor and address the needs of students with disabilities.106 Additionally, schools 
should review their facility plans to ensure compliance with the ADA, taking into account 
wheelchair use when planning new flow patterns throughout hallways and buildings.107 

 
In addition, the Indiana Department of Education has released guidance regarding related 

services for special education students, including transportation and IEP-required therapies.108 
Notably, this guidance suggests that class and group therapy sizes are reduced, staggered, or 
physically spaced to facilitate social distancing.109 It also advises schools to consider shifting to 
non-traditional class settings to improve ventilation (however districts must consider whether a 
restructured environment would conform with a student’s individual needs, or be consistent with 
achieving least restrictive environment requirements).110 Indiana also notes that schools may 
need to prioritize new referrals before re-evaluations, given the anticipated backlog in 
evaluations.111 Schools may also want to consider technology training and access for therapists to 
serve medically fragile students who are ventilator-dependent.112  

 
Guidance from other states and organizations has also noted the importance of offering 

mental health support for students. Changes to the school environment can be particularly 
overwhelming for students with disabilities, and some students may be grieving the death or 
illness of family members. The American Academy of Pediatrics (AAP) suggests that school 
leaders prioritize initial evaluations, review IEPs to make adjustments and consider whether 
compensatory services are warranted, and train personnel on how to support students through 
mental health first aid.113 Furthermore, the Kentucky Department of Education recommends that 
schools rapidly identify students who are not successfully transitioning back to school, provide 
personalized supports as necessary, and refer students for additional services if their difficulties 
persist.114 Staff should be trained to recognize signs of anxiety and grief in students, and schools 
should develop plans to help students dealing with stress or loss.115 

                                                       
106 “Checklist of steps districts should take before schools reopen to students with disabilities” (LRP) (2020). 
107 Id. 
108 “Indiana’s Considerations for Learning and Safe Schools In-Class Covid-19 Health and Safety Re-entry 
Guidance” (Indiana DOE & DOH) (June 5, 2020), available at https://www.doe.in.gov/sites/default/files/news/june-
5-class-document.pdf.  
109 Id. 
110 Id. 
111 Id. 
112 Id. 
113 “COVID-19 Planning Considerations: Return to In-Person Education in Schools” (AAP), available at 
https://services.aap.org/en/pages/2019-novel-coronavirus-covid-19-infections/clinical-guidance/covid-19-planning-
considerations-return-to-in-person-education-in-schools/.  
114 “COVID-19 Considerations for Reopening Schools Supporting Student and Staff Wellness” (Kentucky DOE) 
(May 26, 2020), available at 
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Health Screenings for Employees 
 
 The usual ADA rules limiting medical inquiries of employees are relaxed due to the 
COVID-19 pandemic. EEOC, What You Should Know About COVID-19 and the ADA, the 
Rehabilitation Act, and Other EEO Laws, last updated June 17, 2020 (“EEOC FAQ”) at: 
https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-
and-other-eeo-laws.  
 
 A daily questionnaire for each employee regarding COVID-19 symptoms, and/or daily 
temperature checks for all employees, are permitted. EEOC FAQ, A-1 to A-3. An employer may 
require a COVID-19 test. An employer may not require an antibody test. EEOC FAQ, A-6 to A-
7.  
 
 The CDC recommends testing for employees (and students) who have had recent known 
or suspected exposure to persons with COVID-19. The CDC does not recommend universal 
testing for all employees (or students). See https://www.cdc.gov/coronavirus/2019-ncov/ 
community/schools-childcare/k-12-testing.html.  
 
 Symptomatic employees may be directed to stay home. Return-to-duty medical 
certification may be required. EEOC FAQ, A-4 to A-5. The unions may demand to bargain 
additional paid sick leave for employees who are directed to go home/stay home.  
 
 COVID-19 screening information must be kept confidential per the ADA, in a separate 
file, (not in personnel file). EEOC FAQ, B-1 to B-2. 
 

COVID-19 Paid Leave Entitlements 
 
Statutes 

1. NYS COVID-19 Paid Sick Leave. 

2. Families First Coronavirus Response Act (“FFCRA”) Emergency Paid Sick Leave Act 
(“EPSLA”). 

3. FFCRA Emergency Family and Medical Leave Expansion Act (“FMLEA”). 

4. Workers’ Compensation Law. 

NYS COVID-19 Paid Sick Leave 

 A.10153/S.8091, enacted March 18, 2020 – Chapter 25, New York State Laws 2020 
(“Chapter 25”). 

 Every public employer, including a school district or BOCES; 
                                                                                                                                                                               
https://education.ky.gov/comm/Documents/Phase%202%20Health%20and%20Wellness%20%20MC3%205-21-
20%20TM%20MC.pdf.  
115 Id. 
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 must provide “at least 14 days of paid sick leave”; 

 to any employee who is subject to a mandatory or precautionary order of quarantine 
or isolation due to COVID-19. 

NYS COVID-19 Paid Sick Leave Guidance for Employers at: https://paidfamilyleave. 
ny.gov/covid-19-paid-leave-guidance-employers. 
 
 The quarantine or isolation order must be issued by a government entity. 

 State of New York 

 NYS Department of Health 

 Local Department of Health 

 or other authorized government agency. 

Chapter 25, § 1(d). The leave must be in addition to, and without loss of, the employee’s regular 
leave credits. Id., § 1(e). 
 

An employee is not entitled to the extra 14 days of paid sick leave if the quarantine order 
is due to travel to a foreign country for which the CDC has issued a Level II/III travel advisory. 
An employer must provide advance written notice of this carve-out to employees. Id., § 4. 
 
Interstate Travel Advisory and Impact on NYS Paid Sick Leave 

 By Executive Order No. 205, dated June 24, 2020, the Governor ordered a 14-day 
quarantine restriction following out-of-state travel to certain states designated by NYS DOH. 
The quarantine does not apply to employees of an “essential business” as defined by ESDC.  

 Testing “should” be completed upon return. 
 Heightened safety precautions apply. 

 
NYS DOH Interim Guidance for Quarantine Restrictions on Travelers Arriving in New York 
State Following Out of State Travel, June 24, 2020, available at: https://coronavirus.health.ny. 
gov/system/files/documents/2020/06/interimguidance_traveladvisory.pdf  

 
 By Executive Order No. 202.45, dated June 26, 2020, the Governor decreed that NYS 
paid COVID-19 leave and disability benefits are not available to any employee who 
“voluntarily” travels to another state for which DOH has issued a travel advisory and is subject 
to quarantine upon return. The employer should provide advance written notice of this additional 
carve-out to employees. 
 
Federal COVID-19 Paid Leave 

FFCRA EPSLA (Sick Leave) & FMLEA (Family Leave) 
 

 Public Law 116-127 (March 18, 2020) 

 Regulations: 29 CFR Part 826 
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 Effective April 1 – December 31, 2020 

 No payroll tax credits available for public employers 
 
U.S. DOL Families First Coronavirus Response Act, Questions and Answers, at: 
https://www.dol.gov/agencies/whd/pandemic/ffcra-questions. 
 

Federal COVID-19 Paid Sick Leave 
 

An employee is entitled to up to 10 days of paid sick leave due to: 

1) Federal, state or local government issued quarantine or isolation order related to 
COVID-19. 29 C.F.R. §§ 826.20; 826.21. 

 No exception if order is due to foreign travel or out-of-state travel.  

 4 additional days may be available for non-travel related quarantine under NYS 
law (total of 14, not 24). 

2) Health care provider’s recommendation to self-quarantine related to COVID-19. 

3) Experiencing COVID-19 symptoms and seeking a medical diagnosis. 

4) Caring for an individual who is subject to a quarantine order or a health care 
provider’s recommendation to self-quarantine. 29 CFR § 826.20. 

5) Caring for a child whose school or place of care is closed, or whose childcare 
provider is unavailable for reason related to COVID-19. Can be combined with 
additional 10 weeks of paid FMLEA, but first 2 weeks are treated as paid sick leave. 
29 C.F.R. §§ 826.20; 826.60. 

 
Reasons 1, 2, and 3 above are at full pay, subject to a cap of $511 per day. Reasons 4 and 5 
above are at two-thirds pay, subject to cap of $200 per day. 29 CFR § 826.22. 

 
The leave must be in addition to, and without loss of, the employee’s regular leave credits. 29 
CFR § 826.160. An employee may, however, choose to supplement with own leave accruals up 
to full salary level. 29 CFR § 826.160. 
 

Federal COVID-19 Paid Family Leave 
 

Only available when employee is caring for a child whose school or place of care is 
closed, or childcare provider is unavailable, for reasons related to COVID-19. (Same as reason 
#5 for EPSLA (paid sick leave)). 29 CFR § 826.20(b). This may include a summer camp. (See 
https://www.dol.gov/sites/dolgov/files/WHD/legacy/files/fab_2020_4.pdf.)  
 

First 10 days is unpaid (but federal COVID-19 paid sick leave may be used). Up to 10 
additional weeks available, with pay. 29 CFR § 826.60. Two-thirds pay, subject to cap of $200 
per day applies. 29 CFR § 826.24. 
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Leave must be in addition to, and without loss of, the employee’s regular paid leave 

accruals. 29 CFR § 826.160. However, an employee may choose, or an employer may require, 
supplementation with employee’s own leave accruals, up to full salary. 29 CFR §§ 826.60; 
826.160.  
 

Prior use of regular FMLA in same 12-month period may reduce employee’s entitlement 
to 12 weeks total leave. 29 CFR § 826.70. 
 
Workers’ Compensation Law 

The Workers’ Compensation Board (“WCB”) has advised employees’ COVID-19 
exposure at work may be compensable under the Workers’ Compensation Law. The WCB 
advises workers that: 

 
Most workers will never be able to point to the moment or method of 
exposure to COVID-19, but workers can demonstrate the significantly 
elevated risk in their workplace by demonstrating the nature and extent of 
their work in an environment where exposure to COVID-19 was prevalent 
. . . especially those involving contact with the public. 

 
NYS WCB, COVID-19 & Workers’ Compensation Q&A, available at: http://www.wcb.ny.gov/ 
content/main/TheBoard/covid-19-workers-compensation-q-a-june-2020.pdf  
 

Reasonable Accommodations – Employees 
 

Statutes 

1. ADA Title III – 42 USC §§ 12181-12189; 28 CFR Part 36 

2. Section 504 of the Rehabilitation Act – 29 USC § 794; 34 CFR Part 104. 

3. NYS Human Rights Law – NY Exec. Law § 296 

A. Employees Whose Positions Permit Telework 
  

Those who teleworked during spring 2020, including instructional staff, may ask to 
continue to do so as a reasonable accommodation for their own disability, including a pre-
existing condition (per CDC list) which renders the employee more vulnerable / at risk due to 
COVID-19. EEOC FAQ, D-1. 
 

B. Employees Whose Positions Do Not Permit Telework 
 

Additional leave, paid or unpaid, may be required. Alternatively, additional workplace 
modifications or protective measures (beyond those required for all employees) may be needed. 
EEOC FAQ, D-1. Some employees may require accommodations for PPE, such as non-latex 
gloves or modified face masks. EEOC FAQ, G-2 
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C. Mental Health Conditions 
 

Some mental health conditions, including anxiety, obsessive-compulsive disorder and 
PTSD may be exacerbated by COVID-19, and may require accommodation. EEOC FAQ, D-2. 
 
Requests to Avoid Risk for Family Members 

The EEOC has opined that an employer is not required to accommodate an employee 
(e.g., with telework) because the employee wishes to protect a family member from possible 
exposure to COVID-19. EEOC FAQ, D-13. 

 
School districts and BOCES should nevertheless expect to receive such requests, and 

consider how they will consistently respond. 
 
Avoiding Employment Discrimination Claims 

Generally, an employer should not refuse to allow an employee to return to work due to 
the employer’s fears that the employee is more vulnerable to COVID-19 based on: 

 age over 65; 
 pre-existing health condition on CDC list; or 
 pregnancy. 

 
There is a possible “direct threat” exception, but this is narrowly construed. EEOC FAQ, G-4, H-
1, J-1.  
 

An employer should not: 
 require liability waivers from selective sub-groups of employees based on a pre-

existing medical condition, age over 65 or pregnancy; or 
 require medical clearance to return to work (if asymptomatic for COVID-19). 

 

Student Health Screenings and Exclusion from School 
 

There is no explicit authority for temperature checks or daily health questionnaire for 
students, but there is most likely no legal obstacle/prohibition to this practice. For purposes of in-
school ESY, DOH has “strongly recommended,” but not required, daily temperature checks 
and/or other health screenings of students. NYS DOH, Interim Advisory for In-Person Special 
Education Services and Instruction During the COVID-19 Public Health Emergency, June 8, 
2020, available at: https://coronavirus.health.ny.gov/system/files/documents/2020/06/doh_ 
specialeducationguidance.pdf  
 

For ESY, SED has stated that remote services must be made available to any student who 
is unable to attend in-person ESY due to failing to meet the health screening criteria. 
http://www.p12.nysed.gov/specialed/publications/ 2020-memos/special-education-supplement-3-
covid-qa-memo-6-20-2020.pdf. If the director of school health services (school physician) finds 
that a student “shows symptoms of any communicable infectious disease reportable under Public 
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Health Law that imposes a significant risk to others in the school,” the student may be excluded 
from school/sent home immediately. N.Y. Educ. Law § 906(1). 
 

Student Accommodations 
 

Title II of the ADA, § 504 of the Rehabilitation Act and the NYS Human Rights Law 
may require a school district to provide COVID-19-related reasonable accommodations for 
students with an underlying health condition that constitutes a disability, regardless of whether 
the student is a special education student with an IEP, or otherwise has a “504 plan.” (See 28 
CFR §§ 35.130; 35.149; 42 USC § 12132; 29 USC § 794; 34 CFR § 104.12; NY Exec. Law § 
296(4).) 
 

The issues are similar to those that arise for employees: 

 physical and mental health disabilities; 

 requests for remote instruction; and 

 requests for additional accommodations at school. 
 

The process may differ. 
 

 Employees:  
 “Interactive process.” 
 Written confirmation. 

 
 Students: 

 May need a “504 plan” developed by 504 team, including parents. 
 

COVID-19-related accommodations might be added to an IEP for a special education 
student. An alternative approach may be a separate 504 plan and Prior Written Notice (“PWN”).  
 
Requests to Avoid Risk for Family Members 

There is probably no current statutory basis for a school district or BOCES to be required 
to accommodate a student with remote instruction because the parent wishes to protect a family 
member from possible exposure to COVID-19. For purposes of ESY, however, SED has 
permitted a broad opt-out of in-person services, and stated that:  

 
For 2020 ESY, parents may decide not to have their children receive 
programs and services in-person. In the event a parent declines in-person 
services, students would continue to be entitled to receive 2020 ESY 
programs and services on a remote basis. 

 
NYSED, Supplement #3 - Provision of Services to Students With Disabilities During Statewide 
School Closures Due to Novel Coronavirus (Covid-19) Outbreak in New York State, Questions 
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and Answers June 20, 2020, available at: http://www.p12.nysed.gov/specialed/publications/ 
2020-memos/special-education-supplement-3-covid-qa-memo-6-20-2020.pdf  
 

School districts and BOCES should expect to receive such requests, and consider how 
they will consistently respond. 
 
Avoiding Student Discrimination Claims 

For students with CDC-listed pre-existing health conditions that may make them more 
vulnerable to COVID-19: 

 do not exclude the student from returning to school; 

 do not require a liability waiver; and 

 do not require medical clearance due to the underlying condition (if student is 
asymptomatic for COVID-19). 

 

Planning and Preparation 
 

Consider surveying all returning employees regarding potential barriers to working on 
site and any need for accommodation. EEOC FAQ, D-8, G-6. Similarly, consider surveying 
parents regarding their child(ren)’s potential barriers to returning to school and any need for 
accommodation. Avoid making advance promises that requests or concerns will be 
accommodated.  

 
Consistent messaging will be required for all communications regarding reopening plans.  
 
Prepare – and stick to – responses to anticipated questions such as, “How will you 

guarantee my safety?” or “How will you guarantee my child’s safety?” 
 

Reclosing Schools 
 

Update district-wide (or BOCES-wide) and building level emergency management and 
response plans. The definition of “disaster” includes “epidemic.” N.Y. Education Law § 2801-a; 
8 N.Y.C.R.R. § 155.17 (b)(3). 

 
The Superintendent of Schools may close one or more schools in the event of an 

emergency or disaster, consistent with district-wide emergency response plan. But the impact on 
State aid of such a local decision may be a possible per diem reduction in State aid for less than 
180 school days. 

 
An exception to the 180 school day requirement is available when schools are closed due 

to a state or local declaration of emergency. N.Y. Education Law § 3604(7), as amended by 
Chapter 605 New York Laws 2019. For the 2019-2020 school year only, an exception was also 
available for any other days when schools were closed by order of the Superintendent of Schools 
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due to COVID-19. N.Y. Education Law § 3604(7), as amended by Chapter 107 New York Laws 
2020.  

 
The Commissioner of Education has statutory authority to excuse up to 5 days (below 

180), due to factors including “credible threat to student safety as determined by the lead school 
official,” but only when the district cannot make up such lost days by using scheduled vacation 
days. N.Y. Education Law § 3604(7). However, there are no current waiver forms/process on 
SED website for 180-day waiver. 

 

Conclusion 
 
 The educational landscape is ever-changing, and reopening from COVID-19 will be 
another opportunity for educators to balance public health and safety concerns within a 
productive academic environment. In the absence of official State guidance or legislation which 
directly addresses reopening requirements, many questions in New York remain unanswered. 
However, the CDC’s guidance for schools, SED special education Q&A supplements, and 
DOH’s interim advisory regarding in-person ESY services provide a rough outline of health and 
safety requirements. Additionally, guidance from other states and reopening models from other 
countries provide creative ideas on how the educational environment can be restructured to 
accommodate COVID-19 related considerations. Schools should continue to communicate with 
parents, students, and staff members, as well as public health officials and local government 
departments, in order to best meet the needs of students during the COVID-19 pandemic.  


