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Special Education – Two Costly 
Issues: Compensatory Education 
and Timeline Compliance
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How do we determine whether and, if so, the extent to which 
a student should be provided compensatory services?

US Department of Education March 2020 COVID-19 Guidance:
• If an LEA closes its schools to slow or stop the spread of COVID-19, 

and does not provide educational services to the general student 
population then it would not be required to provide services to students 
with disabilities during that same period of time

• Once school resumes, the LEA must make every effort to provide 
special education and related services to the child in accordance with 
the child’s IEP or, for students entitled to FAPE under Section 504, 
consistent with their Section 504 Plan
– The CSE, or Section 504 Team, would be required to make an 

individualized determination as to whether compensatory services 
are needed under applicable standards and requirements
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How do we determine whether and, if so, the extent to which 
a student should be provided compensatory services?

• The federal guidance implies that once school resumes, every 
school district should schedule a CSE meeting for every student with 
a disability to determine if the student needs compensatory services
– May not be a realistic option for some districts
– Difficult judgment calls may be needed regarding CSE meeting 

scheduling
• Factors to consider when scheduling and conducting CSE meetings:

- severity of disability                     - type of service missed
- previous history of regression     - parental input
- were any services provided        - use of progress monitoring data
during school closure?
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How do we determine whether and, if so, the extent to which 
a student should be provided compensatory services?

NYSED Guidance: Supplement #2 (June 20, 2020)
• Students who received a FAPE through remote learning would not be entitled to 

compensatory services, even if those services differed in frequency and/or 
duration as compared with the IEP

• The CSE should consider the student’s educational progress and achievement 
when determining whether to provide compensatory services.  The use of 
progress monitoring data will be crucial to this process

• Compensatory services should be directly linked to the denial of educational 
progress and achievement, including lack of progress toward the student’s IEP 
goals and ability to participate and progress in the general education curriculum

• Compensatory services must be reasonably  calculated to enable the student to 
make appropriate progress, including any lessening in skills that occurred as a 
result of a student not receiving education or services due to school closure
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How do we determine whether and, if so, the extent to which 
a student should be provided compensatory services?

Compensatory Services Defined:
• Compensatory services are education services that are awarded to 

a student with disabilities to make up for a denial of a FAPE under 
the IDEA

• The purpose of compensatory services is to place the student in a 
position he or she would have been in if there had been no 
violations under the IDEA
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How do we determine whether and, if so, the extent to which 
a student should be provided compensatory services?

Compensatory Education: Case Law Guidance
• Compensatory services are not mandatory in every instance that a 

FAPE denial is established – particularly in cases where there is no 
evidence such services would make up for that FAPE denial
Phillips v. Dist. of Columbia, 932 F. Supp. 2d 42, 50 & n.4 (D.D.C. 2013)

• Any changes in a student’s program after an alleged FAPE denial can 
also mitigate previous deficiencies, resulting in the need for less or no 
compensatory services
SRO Appeal No. 17-042; see also Appeal No. 18-001 

• The amount of compensatory education must be based on an analysis 
of the student’s unique situation and not simply 1:1 replacement for 
missed services
Mary McLeod Bethune Day Academy Public Charter School v. Bland, 534 F. Supp. 2d 109 
(D.D.C. 2008)
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When determining compensatory services, how much 
“credit” should be given to schools when a parent has 
refused services by video?

• Neither federal nor state guidance has addressed whether parent 
refusal of services is a factor in determining compensatory services

• However, be mindful of situations where students may not have been 
able to participate in remote learning due to the complexity of the 
student’s disability-related needs
– Even if remote services were offered, the CSE should seriously 

consider providing compensatory services to students whose needs 
prohibited them from benefitting from/participating in remote 
learning

• School districts should also be mindful of providing compensatory 
services to students who did not participate in remote services due to 
not being able to access such services (e.g., due to not having sufficient 
technology)
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What procedures should surround the compensatory-
service-determination process?

• The CSE should determine, on an individual student basis, 
whether the student requires compensatory services

• NYSED guidance allows such determinations to be made by 
amendment or modification to the IEP as appropriate 

– The parent and school district may agree not to convene a 
CSE meeting for the purpose of making changes to a 
student’s IEP after the annual review meeting for the 
school year has already occurred

– In such situations, the IEP may be changed by amendment
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What procedures should surround the compensatory-
service-determination process?

• Compensatory education may take many forms
• In 2018, in Letter to Lipsitt, OSEP explained that state 

educational agencies have “broad flexibility” when 
determining appropriate remedies for denial of FAPE, 
including compensatory education

• Compensatory education generally takes the form of 
prospective services, however it may include reimbursement 
for private services the parents obtained to make up for 
deficiencies in the student’s IEP
See I.T. v. Dep’t of Educ. State of Hawaii, 62 IDELR 178 (D. Hawaii 2013)
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What procedures should surround the compensatory-
service-determination process?

• Use progress-monitoring data to the greatest extent possible 
to calculate the difference, if any, between where the student 
should have been performing had services continued and the 
student’s performance at the time school reopens

• If the student made satisfactory progress based on what 
would have been expected if school were not closed, there 
would be no legal need to provide compensatory education

• Any services that can be provided remotely during school 
closure should be thoroughly documented (including 
frequency, duration and ratio, and method of service delivery)
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What timeframe should you be considering when 
determining the need for and providing compensatory 
services?
• Fall 2020?

• Over the 2020-2021 school year?

• Over a multi-year period?

• The district should consider the student’s individual circumstances 
including:

– The amount of compensatory services needed

– The extent to which there is availability in the student’s schedule

– The student’s tolerance for additional services in the school day

– The rate at which the student is able to “catch up”

11

How do you decide whether to offer compensatory 
education beyond age 21 as a remedy?

• Students who are over the age of 21, but who were denied a 
FAPE during the school closure, are entitled to compensatory 
services if they did not make adequate progress

• According to the NYSED June 20, 2020 guidance, the 
compensatory services must be the type of educational and 
related services that are part of an elementary or secondary 
school education and not the provision of instruction or 
services at the postsecondary level (citing USDE’s OSEP 
Letter to Riffel, August 22, 2000)
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How do you decide whether to offer compensatory 
education beyond age 21 as a remedy?

• Compensatory education may be awarded to students 
who are ineligible by reason of age or graduation if there 
has been a gross violation of the IDEA resulting in the 
denial of, or exclusion from, educational services for a 
substantial period of time
See Somoza v. New York City Dept. of Educ., 538 F. 3d 106, 109 n.2, 113 
n.6 (2d Cir. 2008)
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How do you provide ongoing and compensatory 
services simultaneously with reduced staff or 
significant fiscal limitations?

• When possible, provide compensatory instruction in 
group settings, as opposed to one-on-one

• Larger class sizes
• Assign students to existing programs (e.g., ESY

programs)
• Virtual options
• Video programs
• Coordinate with teaching colleagues
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If evaluations have been conducted by video, should 
they be “redone” in person?

• While school is closed, school districts should continue to determine on 
an individual student basis whether evaluations may be conducted 
remotely so they can comply with the 60-day evaluation timeline
– Determinations should be made in consultation with the certified or 

licensed professional who will be conducting the evaluation to 
determine whether remote evaluations will yield valuable and 
reliable results for the student

– NYSED allows the required observation for initial evaluation to be 
conducted through a remote observation of a student receiving 
instruction in a temporary learning environment

• Reevaluations are also required to continue during school closure 
unless the parent/district agree otherwise
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If evaluations have been conducted by video, should 
they be “redone” in person?

• The June 20, 2020 NYSED guidance allows for in-
person evaluations to be conducted this summer

• Evaluations that were conducted remotely do not 
necessarily need to be “redone”
– Rather, evaluations should only be redone if there is a 

concern that the results were not reliable or valid 
and/or more testing data needs to completed

– This should be determined on an individual student 
basis
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If virtual learning continues in the fall, what lessons did we 
learn in the spring to improve our ability to meet the 
individualized needs of students?
• The ongoing need for current data to modify instruction when 

necessary
• Communication with parents is crucial, especially with respect 

to scheduling and organization
• All students should have access to the technology
• All students should know how to appropriately use the 

technology to fully access instruction
• Schools should provide services and implement IEPs to the 

greatest extent possible to prevent or minimize claims for 
compensatory services
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If virtual learning continues in the fall, should the CSE start 
developing home-based IEPs or should they continue to 
develop programs as if the students are in school all day?

• Neither state nor federal guidance has required CSEs to 
develop IEPs specifically for school closure periods;  
rather, IEPs should continue to be developed that offer 
students a FAPE in school
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If virtual learning continues, how do you address 
student engagement issues to avoid increasing liability 
for compensatory education?
• School districts should take whatever measures possible to assist 

students with accessing remote services as necessary
– This could include providing the necessary technology to 

students if needed to access remote services
• School district partnerships with parents is crucial to the success of 

virtual learning
– School districts are encouraged to stay in close contact with 

parents and students to keep them informed of plans for virtual 
learning

• School districts may want to consider having procedures in place for 
addressing the lack of student engagement
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Will distance and remote services be a continuing option for 
purposes of offering compensatory services beyond the 
COVID-19 pandemic?

• Compensatory services can take many forms and it is 
conceivable that it could include distance and remote 
services

• The ultimate determination of the type, delivery, and 
amount of compensatory services should be made by 
the CSE on an individual student basis

• Compensatory services should only be provided using 
distance and remote services if those are able to 
adequately address a student’s needs
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Resources

• U.S. Department of Education Website (provides all guidance on 
federal law): https://www.ed.gov/coronavirus

• NYSED COVID-19 Website (provides all guidance documents for 
New York schools):  http://www.nysed.gov/coronavirus
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Thank you!

QUESTIONS?
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