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Introduction 
• March 2020 Nation realizes we are in the midst of a global pandemic

• Over the next several months Governor issues over 43 Executive Orders 
almost all of which impact School Districts.

• Executive Order #202.4 initially closes all schools statewide effect 
3/18/20 for a two week period.

• Even prior to the issuance of this Executive Order, a number of School 
Districts were closed as a result of orders issued by County Executives 
and/or County Health Departments. 

• The Governor’s original Order was extended several times until May 7, 
2020 when by Executive Order #202.28 the Governor closed schools 
through the remainder of the school year. 
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Immediate Issues Presented

• How will instruction be provided?

• Requirement to submit plans to SED for approval

• Mandate re childcare and meal service

• Impact of subsequent Executive Orders cancelling 
recess periods and “snow days” on length of school 
year in those districts which did not reschedule 
recess periods before order issued.

Impact of Executive Orders on Teacher 
Contracts Being Negotiated

• Distance learning
• NYSUT draft Memorandum of Agreement
• Legislative authorization for Governor to re-evaluate 

state aid quarterly 
• Modification of district salary offers, pre/post Impasse
• Length of contract 
• District/Union proposals 
• Are settlements easier or harder to achieve?
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Non-Certified Staff Negotiations

• IMMEDIATE ISSUES

– Assignments on rotation

– Mandatory vacation time/carry over

– Hazard pay

– Special equipment

Reopening the State

• Governor Cuomo adopts a phased reopening under the 
“New York Forward” program, using a data-driven 
regional approach

• All regions are currently in Phase 4, while New York City 
and Long Island remain in Phase 3

• Higher education institutions are included in Phase 4 
with reopening guidelines and a reopening checklist
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Department of Health Interim Guidance on 
School Reopening
• NYS Department of Health issues a 23-page guidance 

document on July 13, 2020
• Calls for a “data-driven” reopening approach based on 

regional re-opening phases and infection rates
• Prioritizes in-person instruction, but recognizes possible need 

for a phased-in approach or a hybrid model including in-
person and remote/distance learning instruction

• Addresses variety of mitigation requirements, such as social 
distancing and personal protective equipment (PPE”)
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Department of Health Interim Guidance (Con’t)

• Guidance references possible accommodations for 
“vulnerable populations,” including “individuals who may 
not feel comfortable returning to an in-person 
educational environment”

• Calls for measures to decrease density in conjunction 
with implementation of in-person instruction, including:
– Adjusting class or work schedules;
– Maintaining a remote workforce to some extent;
– Staggering schedules; and/or
– Finding additional spaces in the community for in-person 

instruction

8
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Department of Health Interim Guidance (Con’t)

• Districts must submit reopening plans to SED for 
approval by July 31, 2020

• Extensions may be requested, and plans are 
presumed approved upon submission

• Districts must engage with stakeholders in 
developing reopening plans, including 
administrators, faculty and staff
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Additional Guidance on School Reopening

• Governor Cuomo’s Guidance

• SED Guidance

• Other relevant guidance

10
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Reopening and Bargaining Obligations

• Only a full and immediate return to traditional in-
school instruction would not implicate bargaining 
obligations

• Any variation from traditional instruction will raise 
the question of the obligation to bargain

Mandatory Subjects of Bargaining Regarding 
Distance Learn & Reopening Schools

What must be negotiated?
Under the Taylor Law there are three kinds of 
subjects of negotiations:

Mandatory Subjects - wages, hours and other terms 
and conditions of employment that, on balance, are 
more important to public employees’ work rights than to 
the mission of the public employer. (New Rochelle CSD, 
4 PERB ¶ 3060 [1974] & Yorktown CSD,7 PERB ¶3030 
[1971])

12
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Subjects of Bargaining (cont’d)

Non-Mandatory Subjects – matters that are 
inherently and fundamentally matters of policy making 
that are related to the primary mission of the employer 
as determined by PERB or the Courts, that may, but 
need not be negotiated. (Bd. of Educ. [City of New 
York] v. PERB, 75 NY2d 660 [1990])
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Subjects of bargaining (cont’d)

Prohibited Subjects of Bargaining – where statute or  
public policy leaves no discretion to negotiate a matter. 
(Cohoes CSD v. Teachers Assn. 40 NY2d 774 [1978])

Conversion of a Subject of Bargaining – a non-
mandatory subject of negotiations that has been agreed 
upon and placed in a collective bargaining agreement 
becomes converted into mandatory status. (Greenburgh 
No. 11 UFSD, 32 PERB ¶3024 [1999])

14
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Implications of negotiability status

If a subject of negotiations is non-mandatory and has not been 
converted into mandatory status by being included within a 
collective bargaining agreement (“CBA”), the District may 
implement change unilaterally. Tn. Of Blooming Grove, 47 
PERB¶3010(2014) and  Chenango Forks CSD, 40 PERB 
¶3007(2007)  

If a subject is covered within the terms of a CBA it may only be 
changed by reaching  agreement (Civil Service Law §209-a.1[e]) 
or if strong public policy permits unilateral change by the District. 
(Bd. of Educ. v. Areman, 41 NY2d 527 [1977])
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Unilateral Change of a Mandatory Subject of 
Negotiations

If a subject of bargaining is mandatory and not contained 
within a CBA the District may change the status quo after 
negotiating the subject in good faith to true impasse and by 
continuing to negotiate after the unilateral change has been 
made. The District must have a compelling reason to make 
the change at that time (e.g. program implementation)–not 
just to save money. Wappingers CSD 5 PERB¶3074(1972)

16
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Distance Learning and the Duty to Bargaining

Analysis of components of the Distance Learning Program
Number of classes instructed – Non-mandatory subject to 
District discretion, unless converted to mandatory status through 
a CBA provision. Greece CSD 22 PERB¶3005(2000)

Method of Instruction – Non-mandatory (e.g. synchronous, 
asynchronous, chat rooms, office hours, etc.) Somers CSD, 9 
PERB ¶3014 (1976) 

Waverly CSD 10 PERB¶3103(1977) 
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Distance Learning and the Duty to Bargain 
(Cont’d)
Is there a duty to negotiate the implementation of a 
distance learning “Continuity of Learning Plan”?
Ans: No. By reason of Executive Order 202.2 the Governor 
mandated distance learning making it a prohibited subject of 
bargaining. Bd. of Educ.[City of New York] v. PERB, 75 
N.Y.2d.660(1990). 
This executive order called upon  SED to establish 
guidance regarding the requisites of distance learning. SED 
left the methods of delivering instruction to local school 
districts and BOCES.

18
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Distance Learning and the Duty to Bargain 
(Cont’d)
Is Instructing from home a mandatory subject of 
bargaining?
While there are no PERB or court decisions directly on point 
regarding the implementation of distance learning classes from 
home, the determination to have work performed from off-
campus locations had been determined to be a non-mandatory 
subject of negotiations. Orange County Community College, 9 
PERB¶3068(1976)
The alternative to instructing from home is instructing from a 
school building, as allowed Executive Order 202.4

19

Distance Learning and the Duty to Bargain 
(Cont’d)
• Health and Safety Issues
Mandates Imposed by Executive Orders, State and County 
Departments of Health – Prohibited subjects of bargaining (i.e. masks, 
social distancing/minimum distance, ventilation, hand sanitizer, etc.) 

Personal Protective Equipment - Mandatory subject of bargaining to the 
extent that demand exceeds required protective equipment. (City of 
Albany, 7 PERB ¶3078 [1974] & County of Nassau (Police Dept.), 31 
PERB ¶3064 [1998])

Health and Safety Committees – Mandatory subject of bargaining. (White 
Plains PBA, 9 PERB ¶3007 [1976])

20
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Distance Learning and the Duty to Bargain 
(Cont’d)
• Class Size – Non-mandatory, unless converted through a 

CBA provision. (W. Irondequoit CSD v. Helsby, 35 N.Y.2d 46 
[1974])

• Staffing – Non-mandatory, unless converted through a CBA 
provision. (Rye Police Assn., 17 PERB ¶4645 [1984])

• Staff Training – Mandatory subject of bargaining. (Dobbs 
Ferry Police Assn. 22 PERB ¶ 3039 [1989])

• Equipment – Non-mandatory subject in terms of equipment 
used to perform service, but a mandatory subject when it 
relates to employee comfort. (Auburn Teachers Assn.,13 
PERB ¶4614 [1980])
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Distance Learning and the Duty to Bargain 
(Cont’d)

• Contracting-Out for Instruction – Non-
mandatory if through a BOCES CoSer 
Agreement.(Webster CSD v. PERB, 75 NY2d 
619 [1990]). In all other cases – a mandatory 
subject. (Manhasset UFSD, 41 PERB ¶3005 
[2000])

22
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Tools for Flexibility Effectuating Change

• Sunset Clause – allows for the right to revert to the 
previous status quo when an agreement is reached 
regarding a mandatory or non-mandatory subject of 
negotiations. (Waterford Teachers’ Assn., 27 PERB 
¶3070 [1994])

• Management Rights Clause – allows for unilateral 
changes regarding subjects of bargaining not covered in 
the CBA if specific in granting such rights. (Garden City 
UFSD, 27 PERB ¶3029 [1994])
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Distance Learning and the Duty to Bargain

• Evaluation – Mandatory subject of bargaining, subject to 
Ed. Law §3012-d and Regents Rules Part 30-2 & 30-3 
for classroom teachers and building principals, 
Commissioner’s Regulation §100.2(o) for other teachers 
and PERB Decisional Law for other unionized 
employees. (Somers CSD, 9 PERB ¶ 3014 [1976] & 
Ellwood UFSD,10 PERB ¶ 3107 [1977])

24
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Return to Buildings Negotiations Issues

Temperature checks
May employees be required to submit to non-contact 
temperature checks? 

Ans.  Assumptive non-mandatory subject and not
violative of the 4th Amendment.

[Note: EEOC does not consider temperature checks or 
COVID-19  symptom health status questioning to violate 
the ADA]
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Return to Buildings Negotiations Issues 
(Cont’d)

May Teachers be Required to do student temperature 
checks?

Ans. Taking student temperature is not an inherent part of     
of a teacher’s job and may not be required of 
teachers, absent a negotiated agreement. Nurses and 
health aides are personnel expected to perform this 
function. (Waverly CSD, 10 PERB ¶ 3203 [1977])

26
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Return to Buildings Negotiations Issues 
(Cont’d)

Health and Safety Issues
• Mandates Imposed by Executive Orders, State and County 

Departments of Health – Prohibited subject of bargaining (i.e. masks, 
social distancing/minimum distance, ventilation, hand sanitizer, etc.) 

• Personal Protective Equipment - Mandatory subject of bargaining to 
the extent that demand exceeds required protective equipment. (City of 
Albany, 7 PERB ¶ 3078 [1974] & County of Nassau [Police Dept.], 31 
PERB ¶ 3064 [1998])

• Health and Safety Committees – Mandatory subject of bargaining. 
(White Plains PBA, 9 PERB ¶ 3007[1976])

27

Questions??

Gregory J. Guercio, Esq.
Guercio & Guercio LLP

David S. Shaw, Esq.
Shaw, Perelson, May & Lambert LLP

Jeffrey F. Swiatek, Esq.
Hodgson Russ LLP

28


