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New Title IX Regulations: 
Stricter Rules Against Sex Discrimination in K-12 Schools –
What Does It All Mean?

Moderator: Neil Block, Esq.
Panelists: Wendy DeWind, Esq. & Stephanie Roebuck, Esq.
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What is Title IX?

• 20 U.S. Code Sec. 1681, et seq.
– No person in the United States on the basis of sex 

shall be excluded from participation in, be denied 
benefits of, or be subjected to discrimination under 
any education program or activity receiving Federal 
financial assistance
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Title IX Covers Sexual Harassment in Schools

• Franklin v. Gwinnett Cty. Schools – the Supreme Court 
rules that students have a right to monetary damages for 
sexual harassment pursuant to Title IX

• Gebser v. Lago Vista Sch. Dist. – the Supreme Court 
defines when a school district will be liable for teacher on 
student sexual harassment --there must be deliberate 
indifference after actual notice of the harassment.

• Davis v. Monroe Cty. Bd. of Educ. – Defines sexual 
harassment in the school setting.
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District Liability for Sexual Harassment

• Under Gebser, districts can be liable for 
monetary damages under Title IX for employee 
on student sexual harassment if:
– An official of the district who has authority to intervene

– Has actual notice of the employee’s misconduct, and

– There is deliberate indifference to the employee’s 
conduct
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Definition of Sexual Harassment in Schools

• As set forth by the Supreme Court in Davis:
– The Gebser standard for deliberate indifference is met

– The school has substantial control over the context in 
which the harassment occurs and over the harasser

– And the conduct is unwelcome

5

Definition of Sexual Harassment in Schools

– In determining whether conduct is unwelcome, use a 
reasonable person standard

– The conduct must be so severe, pervasive, and 
objectively offensive that it effectively denies a 
person’s equal access to the recipient’s education 
program or activity
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The Regulatory Authority 

• The US Department of Education Office of Civil 
Rights (OCR) is tasked with developing regulations 
and enforcing Title IX violations

• The Title IX regulations previously did not refer to 
sexual harassment – Court decisions and “Dear 
Colleague Letters” set forth the standards for 
districts liability
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The Regulatory Authority

• The regulations (34 CFR Part 106) become 
effective August 14, 2020

• The regulations define sexual harassment and 
establish procedures as to how district must 
respond to allegations of sexual harassment
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Definition of Sexual Harassment – Quid Pro 
Quo

• The regulations define quid pro quo sexual 
harassment as:
– An employee of the recipient conditioning the 

provision of aid, benefit, or service of the recipient on 
an individual’s participation in unwelcome sexual 
conduct
• The limitation for liability to only employees is new and 

significant
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Definition of Sexual Harassment -- Changes

Previous Definition From Court Decisions 
and Dear Colleague Letters

New Definition from Regulations

Unwelcome conduct Unwelcome conduct

Determined by the reasonable person 
standard

Determined by the reasonable person 
standard

To be severe, pervasive, OR persistent and 
to INTERFERE WITH OR LIMIT a student’s 
ability to participate in or benefit from 
school services, activities, or 
opportunities

To be so severe, pervasive, AND 
OBJECTIVELY OFFENSIVE that it 
EFFECTIVELY DENIES a person’s equal 
access to the recipient’s education 
program or activity

10



6

Definition of Sexual Harassment -- Changes

• The regulations make clear that the following are 
to be considered sexual harassment under Title 
IX for district liability purposes:
– Sexual assault as defined in 20 USC 1092(f)(6)(A)(v)

– Dating violence as defined in 34 USC 12291(a)(10)

– Domestic violence as defined in 34 USC 12291(a)(8)

– Stalking as defined in 34 USC 12291(a)(30)
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Definition of Education Program or Activity

• The regulations define an educational program 
or activity as:
– Any location, event, or circumstance over which the 

recipient exhibits substantial control over both the 
alleged harasser and the context in which the 
harassment occurred. 
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Notice of Non-Discrimination

• The Regulations require notice of 
nondiscrimination policies and grievance 
procedures. Specific to sexual harassment, the 
notices must include:
– How to file or report sexual harassment

– How the district will respond
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Reporting Sexual Harassment

• Regulations provide that any person may report 
sex discrimination, including sexual harassment, 
regardless of whether the person is the alleged 
victim or the reported conduct

• Reports can be made in person, by mail, by 
telephone, or by email to the Title IX Coordinator
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Change in Reporting Responsibilities

Previous case law and Dear Colleague 
Letters

New Regulations Broaden District’s 
Obligation to Respond

For the purpose of student‐on‐student 
sexual harassment, knowledge of such 
conduct could be imputed to the district if 
a teacher had notice of the conduct

Regulations define “actual knowledge” of 
sexual harassment as notice of sexual 
harassment or allegations of sexual 
harassment to any employee 
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Definition of Complainant

• The regulations define complainant as the 
person who is alleged to be the victim of conduct 
that could constitute sexual harassment.

• Only complainants can file a formal complaint.
• At the timing of the filing of the formal complaint, 

the complainant must be participating in or 
attempting to participate in the education 
program or activity of the district.
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Complainant

• The regulations do not allow third parties to file 
formal complaints.

• OCR commentary provides that the Title IX 
Coordinator may sign the formal complaint.
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Definition of Respondent

• The regulations define the respondent as the 
individual who has been reported to be the 
perpetrator of conduct that could be considered 
sexual harassment.
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Response to a Complaint

• The regulations have requirements for a district’s 
response to notice of sexual harassment and, 
separately, requirements for responding to a formal 
complaint of sexual harassment

• A formal complaint is commenced by a document 
filed by the complainant or signed by the Title IX 
Coordinator alleging sexual harassment and 
requesting the district to investigate

19

The General Response

• A district must respond promptly if it has actual 
knowledge of sexual harassment  in an 
education program or activity in a manner that is 
not deliberately indifferent. 

• The regulations provide that a district is 
deliberately indifferent if its response is clearly 
unreasonable in light of the known 
circumstances.
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General Response

• The district’s response must treat complainants 
and respondents equitably
– Must provide supportive measures to complainant 

and respondent

– Must follow a grievance procedure before imposing 
discipline or sanctions on respondent
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General Response

• Supportive measures
– Non-disciplinary, non-punitive, individualized services

– Examples include: 
• Counseling

• Course modification

• Schedule changes

• Increased monitoring or supervision
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General Response

• OCR Commentary – did not require that a 
supportive measure place the least possible burden 
or no burden on a respondent

• OCR Commentary – supportive measures should be 
designed to restore or preserve equal access to 
education programs or activity without unreasonably 
burdening the other party.
– A measure that removes the respondent completely will 

likely be seen as punitive
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General Response

• Title IX Coordinator must promptly contact the 
complainant to discuss:
– The availability of supportive measures

– The complainant’s wishes with respect to supportive 
measures

– Information about the availability of supportive measures 
with or without filing a formal complaint, and

– Explanation of the process to file a formal complaint
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Emergency Removal

• OCR has made clear that districts are not 
prohibited from immediate removal of 
respondent from the education program or 
activity on an emergency basis, if:
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General Response

– District conducts an individualized safety and risk 
analysis and determines that removal is necessary to 
protect a student or another individual from an 
immediate threat to physical health or safety AND

– The respondent must be provided with notice and 
opportunity to challenge the decision immediately 
after removal
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General Response

• OCR commentary – the term “physical health 
and safety” is deliberate. Emergency removal is 
not appropriate to address a complainant’s 
emotional or mental health needs. Supportive 
measures such as counseling are to be used. 
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General Response

• Emergency removal does not modify rights under 
the IDEA, Section 504 or ADA
– If contemplating an emergency removal of a student with a 

disability, districts will need to consider if the removal 
would result in a change in placement that may require a 
manifestation determination.

• Employee-respondents can be placed on 
administrative leave during the grievance procedure
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Formal Complaint

• Basic elements:
– Treat parties equitably

– Require an objective evaluation of all available 
evidence

– Require that the Title IX Coordinator or any 
investigator or decision maker not have a conflict of 
interest against the parties
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Formal Complaint

– Include a presumption that the respondent is not 
responsible for the alleged conduct

– Include reasonably prompt time frames for the 
conclusion of the grievance process

– Describe or list the possible disciplinary outcomes 
and remedies that may be implemented following a 
determination of responsibility
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Formal Complaint

– State whether the district uses a preponderance of the 
evidence or clear and convincing evidence standard

– Include the procedures and permissible reasons for appeal 
by either party

– Describe the range of supportive measures available to 
either party

– Not require, allow, or use evidence or questions that 
constitute or seek legally privileged information, unless the 
privilege is waived.
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Formal Complaint 

• Written notice – upon receipt of a formal 
complaint, written notice must be given to all 
known parties in sufficient time to give the 
respondent(s) time to prepare a response before 
an initial interview.
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Formal Complaint

• Written notice must include:
– Notice of the grievance process, including any 

informal resolution processes;
– Notice of allegations, with sufficient detail to allow the 

respondent to prepare a response
– A statement that the respondent is presumed not 

responsible for the conduct and that responsibility will 
be determined at the conclusion of the grievance 
process
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Formal Complaint

– Notice of the parties’ right to have a representative 
(who can be an attorney) and to inspect and review 
evidence; and

– Notice of any provision in the Code of Conduct that 
prohibits knowingly making false statements or 
providing false information in the grievance process.

– If during the course of investigation, new allegations 
arise, notice of those allegations must be provided in 
writing to all parties.
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Formal Complaint

• Dismissal – The regulations set out mandatory and 
discretionary reasons for dismissal of the formal 
complaint.
– OCR commentary – intended to allow complainants to 

trigger an investigation, while acknowledging that OCR 
“does not have authority to require [districts] to investigate 
and adjudicate misconduct not covered by Title IX, nor 
preclude a [district] from handling misconduct that does 
not implicate Title IX in the manner the [district] deems fit.
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Formal Complaint

• Dismissal
– Open question – Regulations require an investigation 

of a formal complaint. Does district need to 
investigate if the allegations in the formal complaint 
are, on their face, not sexual harassment
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Formal Complaint

• Dismissal – Complaint must be dismissed if the 
allegations do not meet the definition of sexual 
harassment, even if the allegations are proven. 
– This does not preclude a district from taking action 

under its Code of Conduct or referring the matter to 
law enforcement or another local agency.
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Formal Complaint

• Dismissal – The complaint may be dismissed if:
– The complainant request the complaint to be 

withdrawn;
– Respondent’s enrollment or employment ends; or
– Specific circumstances prevent the district from 

gathering evidence sufficient to reach a determination
• OCR Commentary – passage of several years between 

allegation and incident(s) or failure of complainant to 
cooperate with investigation are examples
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Formal Complaint

• Investigation – A district must:
– Ensure that the burden of proof and gathering of 

evidence rests with the district, not the parties, except 
where certain records cannot be obtained without 
consent of the party or parents of the party;

– Provide equal opportunity to the parties to present 
witnesses and evidence

– Not restrict either party’s ability to discuss the 
allegations or gather and present evidence; 
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Formal Complaint 

– Provide parties with the same opportunity to have a 
representative present during the interview and 
hearing; 

– Provide written notice of date, time, participants, 
purpose, and location of any investigative interview, 
hearing or other meetings with sufficient time for the 
party to prepare
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Formal Complaint

– Provide both parties and representatives, if any, equal 
opportunity to review all evidence that is directly 
related to the allegations in the formal complaint, 
including evidence the district does not intend to rely 
on and any exculpatory or inculpatory evidence from 
any source
• Must be provided prior to the completion of the final 

report and in time to give the parties at least 10 days to 
prepare a written response, which must be considered 
prior to completing the investigative report; 
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Formal Complaint

– Prepare a written investigation report that 
summarizes the relevant evidence and provide the 
report to parties and their representatives, if any, for 
their review and written response, at least 10 days 
before a hearing or other determination of 
responsibility.
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Formal Complaint

• Hearing – the regulations do not require K-12 
schools to provide a live hearing.
– NY Educ. Law 3214 provides for a hearing if a 

suspension of over five days or other disciplinary 
penalty is meted out
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Formal Complaint

• With or without a hearing, the district must give each 
party the opportunity after the completion of the 
investigative report to submit written, relevant 
questions to be asked of another party or witness; 
the decision-make will provide the answer and 
opportunity for follow-up questions
– Questions about complainants prior sexual behaviors can 

only be asked to establish that another person committed 
the conduct or that the conduct was consensual
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Formal Complaint

• Determination of Responsibility
– The Decision-maker (cannot be the Title IX 

Coordinator or the investigator) should issue a written 
determination addressing:
• The allegations

• Procedural steps taken

• Findings of fact

• Application of the Code of Conduct to the facts
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Formal Complaint

• Statement of and rational for result as to each allegation, 
including:

– Determination of responsibility

– Any disciplinary sanctions

– Whether remedies to restore or preserve equal access to the 
educational program or activity will be provided
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Formal Complaint 

• Appeals
– Must be offered to both parties after either a dismissal or a 

final determination for the following reasons:
• A procedural irregularity that affected the outcome;
• New evidence that was not reasonably available at the time of 

the determination that could affect the outcome;
• Conflict of interest on the part of the Title IX Coordinator, the 

investigator, or decision-maker

– District process can provide other reasons for an equal 
right to appeal

47

Formal Complaint

• Appeals – The District must give written notice to 
both parties of the appeal and give them equal 
opportunity to submit a written statement in 
support of or challenging the determination.
– The written decision on the appeal must be given to 

both parties simultaneously.
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Formal Complaint

• Appeal is to be heard by someone other than 
the Title IX Coordinator, investigator or the initial 
decision-maker; must not have a conflict of 
interest or bias, and must receive training as set 
forth in the regulations.
– Question – Should Boards hearing appeals, given the 

training requirements and the conflict of interest 
language. 
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Formal Complaint

• Information resolution processes are prohibited 
unless a formal complaint of sexual harassment is 
filed. 

• Can be offered at any time during the investigation, 
as long as the district 
– Provides both parties with written notice of rights as set 

forth in the regulations
– Obtains written, voluntary consent
– Not applicable if respondent is an employee.
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Formal Complaint

• Recordkeeping – the District must maintain the 
records containing the following for a minimum of 7 
years:
– Investigative records
– Disciplinary sanctions
– Remedies
– Appeals
– Records of any actions taken, including supportive 

measures
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Formal Complaint

• Must maintain the following records for 7 years:
– Training materials for Title IX Coordinators, 

investigators, decision-makers, and employees 
designated to facilitate the informal process.

• Training materials must be posted on the 
district’s website
– If no website, must be available to the public
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Retaliation

• The regulations broadly prohibit retaliation by a 
district or any other person against any person 
for the purpose of interfering with Title IX rights 
or because the person participated in or refused 
to participate in the proceeding under Title IX. 

• Complaints of retaliation are to be addressed 
under the District’s Title IX grievance procdures
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Retaliation

• Regulations state that charges against an individual for a 
Code of Conduct violation, not involving sex 
discrimination or sexual harassment, but which arise out 
of the same set of facts, constitute retaliation if the 
purpose is to interfere with the rights or privileges of Title 
IX
– OCR commentary – punishing complainant for alcohol 

consumption if the purpose of interfering with any Title IX right, 
this would be considered retaliation. If district consistently 
enforces the alcohol consumption provision of Code, then not 
retaliation
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Confidentiality

• A district must keep confidential the identity of 
the person who complains or reports sexual 
harassment, including parties and witnesses, 
except as permitted by law or to carry out the 
purpose of the Title IX regulations.
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