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Access to School Property 
 
1. Lujan v. Carranza, 63 Misc.3d 235 (Sup. Ct. Albany Cnty. 2019). 

In 1988, the parent was convicted of rape in the first degree. The victim was a 14 year old 
girl. Based on the conviction, petitioner was adjudicated a level three sex offender. He was 
released from prison and discharged from parole supervision in 1998.  

He is the father and sole caretaker for his son.  During the 2015-2016 school year, the 
principal of the school in NYC sent a letter to parent, informing him that the school was placing 
restrictions on his access to the school based on his Level III sex offender status and because his 
victim was under the age of 18. Those restrictions prevented him from coming within 1000 feet 
of school grounds. If he needed to pick up his son on an emergency basis, he would have to 
contact the school to make arrangements.  By letter dated 4/12/16, petitioner demanded that the 
NYC Department of Education remove the restriction. The NYC Department of Education had a 
policy prohibiting Level III sex offenders who had committed crimes against minors from 
entering school grounds based on its in loco parentis responsibility to the children in its care.  

The parent appealed to the commissioner of education, saying that the policy was in 
violation of the law and in addition, he had been off parole for 18 years – and therefore there was 
no basis for a blanket prohibition from his son’s school.   

During the pendency of the appeal, the student graduated from that school and starting 
attending a middle school.  The principal of that school also placed restrictions on access to the 
school, although to a lesser extent then at the previous school. If the parent wanted to meet with 
school staff during school hours or attend a school event, he had to give prior notice and be 
accompanied by a school safety agent. Pick-ups and drops off were not permitted. 

 The commissioner ultimately dismissed the appeal as moot because the student was no 
longer at that particular school when the decision was rendered but advised the district and 
counsel to review a section of the penal law “which no longer app[lies] once the period of 
probation or conditional discharge [or parole] has ended.” The parent commenced the special 
proceeding in state court.  

The court found that the commissioner's determination that the parent’s appeal was moot 
was not arbitrary, capricious, or affected by an error of law.  Additionally, the court noted that the 
commissioner had no objection to the court resolving the issue of the letter issued by the middle 
school.   

Petitioner argued that the middle school’s determination limiting his access is irrational 
because he is no longer under parole or other supervisory release conditions. He cited to Penal 
Law section 65.10(4-a) and Executive Law section 259-c(14).  The court stated that the parent 
had misconstrued the penal law and the executive law in that neither create any affirmative rights 
for the petitioner. The court noted that while he was discharged from parole, “relief from parole’s 
jurisdiction does not correspondingly divest school of their traditional duties to protect students, 
nor can it be conflated with conferring an affirmative right on petitioner to enter school grounds.” 
          The court noted that the parent is not under a “blanket prohibition” from entering his son's 
school; “he can do so under certain restrictions. Further, petitioner is not like all other parents.  
He has been adjudicated as a level three sex offender which means he poses the highest possible 
risk to re-offend. … In light of these facts, the school’s determination to place supervisory 
restrictions on the petitioner has a sound basis in fact.”  The court noted that “schools stands in 
loco parentis to their students and have a duty to protect them. The precautionary measures and 
restrictions here address the particular concerns petitioner presents and are rationally related to 
the school's in loco parentis duty.” 
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Athletics 
  
1. Appeal of a Student with a Disability, 59 Ed Dept Rep, Dec. No. 17,806 (2020). 

During the 2016-2017 school year, the student attended eighth grade at the district’s 
middle school.  It appeared that, during this time, the student participated in interscholastic 
athletics as a member of the varsity basketball team at the district’s public high school” in 
accordance with section 135.4(c)(7)(ii)(a) of the Commissioner’s regulations.  In September 
2017, the student enrolled in ninth grade at a nonpublic school, where she joined the basketball 
team.  Sometime thereafter, she requested that the district’s superintendent permit the student to 
participate in interscholastic basketball on behalf of the public high school for the 2018-2019 
school year, despite the student’s continued enrollment in the nonpublic school. 

The superintendent informed the parent that the student could not participate as a member 
of the public high school’s interscholastic basketball team because the student was enrolled in a 
nonpublic school and thus was not a bona fide student of the public high school.  The parent 
appealed stating that the student should be entitled to participate based on her social/emotional 
needs and residence within the district.  Her request was again denied and the district reasoned 
that the student was ineligible to participate because the rules of the New York State Public High 
School Athletic Association (“NYSPHSAA”) provide “that students must be enrolled in the 
school they are representing.” 

The commissioner denied the appeal as moot since the 2018-19 school year had passed 
and stated that to the extent she was seeking relief for future years, she would not issue an 
advisory opinion.  Notwithstanding, the commissioner addressed the issue for the benefit of the 
parties.  She stated that the district properly denied the request that the student be permitted to 
participate as a member of the public high school’s interscholastic basketball team while enrolled 
in the nonpublic school.  Section 135.4(c)(7)(ii)(b)(2) of the Commissioner’s regulations provides 
as follows “A pupil shall be eligible for interschool competition in a sport during a semester, 
provided that he [or she] is a bona fide student, enrolled during the first 15 school days of such 
semester, is registered in the equivalent of three regular courses, is meeting the physical education 
requirement, and has been in regular attendance 80 percent of the school time, bona fide absence 
caused by personal illness excepted.”  Section 135.1(g) of the Commissioner’s regulations defines 
a bona fide student as “a regularly enrolled student who is taking sufficient subjects to make an 
aggregate amount of three courses and who satisfies the physical education requirement.” 

Here, the record indicated that the parent withdrew the student from the district and 
enrolled the student in the nonpublic school in September 2017.  Because the student was no 
longer enrolled in the district, she was not a bona fide student of the district under sections 
135.1(g) and 135.4(c)(7)(ii)(b)(2).  Accordingly, the student did not meet the basic eligibility 
requirements to participate as a member of the public high school’s interscholastic basketball 
team. 

 
2. Appeal of D.B., 59 Ed Dept Rep, Dec. No. 17,807 (2020). 

The student was a high school senior and began participating in interscholastic lacrosse 
starting in the 7th grade and continued to participate in the 8th grade. Due to academic and social 
reasons, the student repeated the 8th grade.  The student participated in lacrosse during that year as 
well.  Upon entering high school, the student played lacrosse as a freshman, sophomore, and 
junior but was told he would be ineligible to compete during his senior year.  Under the 
commissioner’s regulations, a student who commences competition in an interscholastic sport 
during 7th grade is only eligible to compete in six consecutive seasons of such sport. 

The district submitted an “extended eligibility application” to Section II – the specific 
New York State Public High School Athletic Association, Inc. (“NYSPHSAA”) section of which 
the district is a member – seeking approval for the student to compete in varsity lacrosse as a 
senior during the 2019-2020 school year.  In its request, the district asserted that the student 
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should be eligible to play a seventh year of lacrosse in the district due to physical and social 
concerns that informed petitioner’s decision to have the student repeat his 8th grade year.  Section 
II denied the request. 

Although the appeal was denied on procedural grounds, the commissioner noted that the 
appeal would nevertheless be dismissed on the merits. The commissioner stated that although an 
exception exists in the regulations where a student’s “failure to enter competition during one or 
more seasons was due to illness, accident or documented social/emotional circumstances beyond 
the control of the pupil,” this exception does not apply unless the student fails to enter 
competition during the six-year period of eligibility.  

In this case, it appeared that the student participated in six consecutive seasons of 
interscholastic athletics in the district, which renders the exception to the eligibility rules under 
section 135.4(c)(7)(ii)(b)(1)(i) inapplicable.  The commissioner noted that while it was 
unfortunate that he had to repeat the 8th grade, it was not a reason to extend his eligibility.  
Additionally, any lack of knowledge concerning the eligibility rules, ignorance of applicable 
laws, and regulations did not excuse the petitioner’s lack of compliance. 

 
3. Appeal of Scott, 59 Ed Dept Rep, Dec. No. 17,808 (2020). 

Parents appealed the determination of the Monsignor Martin High School Athletic 
Association of the Diocese of Buffalo (“MMHSAA”) that their son was ineligible to participate in 
interscholastic athletics during the 2018-2019 school year. 

MMHSAA is an unincorporated association and athletic league comprised of Catholic 
and other nonpublic high schools in Western New York, which is operated under the auspices of 
the Diocese of Buffalo as well as the New York State Catholic High School Athletic Association 
(“NYSCHSAA”), which is in turn an affiliate organization of the New York State Council of 
Catholic School Superintendents.  MMHSAA’s member schools are governed by NYSCHSAA’s 
constitution and bylaws, and these bylaws adopt the provisions of section 135.4 of the 
commissioner’s regulations governing interscholastic athletic competition as basic minimum 
standards for athletics for all member schools. 

The commissioner of education stated that Education Law § 310, in relevant part, 
provides that “[a]ny party ... aggrieved may appeal ... any ... official act or decision of any officer, 
school authorities, or meetings concerning any other matter under this chapter, or any other act 
pertaining to common schools.”  Courts have interpreted this broad grant of authority to 
encompass only “controversies within the common school system,” which refers to the state’s 
public elementary and secondary schools, over which the commissioner has long exercised 
supervisory powers. 

Here, there was no evidence in the record that MMHSAA’s member schools compete 
against public high schools in interscholastic athletic competitions or that MMHSAA is otherwise 
subject to the commissioner’s regulations, except insofar as NYSCHSAA has willingly 
incorporated the Commissioner’s regulations into its own bylaw.  Thus, the appeal was dismissed 
for lack of jurisdiction.  The commissioner stated that even if there was jurisdiction, the appeal 
would have been moot since the school year ended and that she has no authority to award money 
damages for legal fees. 

 
Board Meetings/Superintendent Powers  
 
1. Appeal of Adams, 59 Ed Dept Rep, Dec. No. 17,803 (2019).  

The superintendent alleged that the school board violated Education Law §1711 and 
board policy by, among other things, restricting his participation during deliberations regarding 
the appointment of the special engagement auditor at the February 5, 2019 board meeting; 
usurping his responsibility for recommending professional service providers such as the special 
engagement auditor; modifying the agenda for the February 5, 2019 meeting with respect to the 
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appointment of the special engagement auditor; and executing the consultant services agreement 
with BOCES without his authorization. 

The commissioner of education dismissed most of the claims on grounds of mootness or 
the fact that she does not issue advisory rulings. She, however, addressed the remaining 
contention that the superintendent sought an order nullifying the board’s February 5 and 25, 2019 
resolutions regarding the district’s consultant services agreement with BOCES.  Specifically, the 
superintendent contended that the resolutions violated Education Law §1711 insofar as this 
statute “charges the [s]uperintendent with the responsibilities of the chief executive officer of the 
school district.”  He further stated that the resolutions were “a violation of board policy.” 

The commissioner found that the board did not abuse their discretion or act arbitrarily 
and capriciously by passing the resolutions regarding the consultant services agreement.  
Although the superintendent objected that he was not permitted to “comment [on], discuss or 
deliberate” the resolutions, he also stated that he did “not object to [the] retention of the 
services.”  In fact, the superintendent submitted a memorandum that he wrote to the board, 
wherein he stated that “[t]he company listed within the [consultant services agreement] 
appear[ed] to be well suited to ... meet [the district’s] needs.”  He expressly “recommend[ed] that 
the [b]oard authorize [him] to execute” the consultant services agreement with BOCES. 
Therefore, because the superintendent consented to the agreement and indicated that he would 
execute the agreement himself as superintendent if given the opportunity to do so, the 
commissioner found the request to nullify the agreement to be academic “insofar as it would not 
provide any meaningful relief.”  Thus, the commissioner dismissed the petition in its entirety. 

Notwithstanding, the commissioner admonished the parties to resolve their disputes 
civilly and to comport themselves with professionalism and decorum consistent with the district’s 
best interests. 

 
Board Member Removal 
 
1. Paladino v. Bd. of Educ. for City of Buffalo Public Sch. Dist., 183 A.D.3d 1043 (3d Dep’t 2020). 

Board member challenged the determination of the Commissioner of Education removing 
him from his board position.  

Background: On December 23, 2016, a local magazine published an article wherein the 
board member answered 4 questions and made comments about President Barack Obama and 
Michelle Obama that many considered to be racially offensive. On January 5, 2017 an article, 
written by the board member, was published by a magazine in which he discussed the board of 
education and its collective bargaining negotiations with the BTF. Article stated that, while “in 
executive session,” the superintendent requested another $10 million in his negotiation with the 
BTF and that the superintendent “was certain he could get the return of the management 
prerogatives and even end lifetime health care for new hires, but he had to put the money on the 
table to avoid a disastrous strike.” Outside counsel advised that the board member could not be 
removed for his comments about the Obamas due to the First Amendment, but his disclosure of 
confidential information from executive session in the article was a removable offense. The 
matter went to the commissioner for a removal hearing. 

The commissioner sustained the removal application and found that the board member 
violated General Municipal law section 805-a by willfully disclosing confidential information 
concerning the collective bargaining negotiations.  

The Third Department confirmed the commissioner’s determination.   
1) The district argued that the matter was moot because the board member’s term had 

expired. The court disagreed finding that the “matter is not moot because petitioner 
may suffer long lasting consequences from the Commissioner’s determination. 
Specifically, petitioner’s reputation and credibility as an attorney are subject to 
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damage because he was removed from a public office for violating the law, namely, 
willfully disclosing confidential information on a public stage.”  

2) Regarding the challenge that the commissioner’s determination (that he disclosed 
confidential information) was not supported by the record, the court noted that, 
pursuant to Education law section 306(1), a board member may be removed when 
found guilty of “any willful violation or neglect of duty … after a hearing” and that 
such a willful violation may include a disclosure of “confidential information 
acquired by him in the course of his official duties or use (of) such information to 
further his personal interests.” The court noted that in the January 5, 2017 article, the 
petitioner stated that the information he was relaying was discovered from an 
executive session. The superintendent testified that the board had an executive 
session to discuss the status of the collective bargaining negotiations and that these 
discussions were intended to be confidential. The court found that the record 
supported the commissioner’s finding that petitioner disclosed confidential 
information from the executive session.  

3) Regarding whether the disclosure was “willful,” the court noted that the 
commissioner relied upon petitioner’s testimony in that he was “evasive and 
demonstrated a lack of regard for his responsibilities as a member of the BOE.” She 
also relied upon the BOE’s policy and Code of Conduct, which informed BOE 
members of their duty to refrain from disclosing confidential information. The court 
found that the record supported the commissioner’s finding that the petitioner was 
apprised of his obligation to maintain confidentiality and that he intentionally 
disregarded his legal duty to safeguard the information.  

4) Regarding the claim that the commissioner erred in interpreting General Municipal 
Law section 805-a, the court noted that that section contains two distinct qualifying 
phrases – “disclose confidential information acquired by him in the course of his 
official duties” and “use such information to further his personal interests.” The court 
noted, “Petitioner’s suggestion that the latter phrase is the qualifying phrase and the 
former is the antecedent is contrary to the general rule of statutory construction, 
which provides that the plain meaning of the statute reflects the legislative intent.” 
The court stated: “If the phrase was intended to be as petitioner argues, the 
Legislature would have used ‘and’ instead of ‘or’ to convey the requirement that any 
official that discloses confidential information must also do so for the purpose of 
personal interest.”   

5) Regarding the commissioner’s interpretation of the word “confidential” the court 
noted that the commissioner relied upon precedent and defined it as set forth in prior 
decision as “information that is meant to be kept secret.” The court stated: “Because 
the statute does not define confidential, we discern no error in the commissioner’s 
interpreting the word ‘confidential’ with its ‘usual and commonly understood 
meaning’ … rather than the more restrictive interpretation urged by the petitioner.” 

6) The court rejected the petitioner’s contention that the commissioner’s determination 
infringed upon his First Amendment right to free speech. The court agreed with the 
commissioner’s findings that although his speech was a matter of public concern, this 
is not a defense to disclosing confidential information from an executive session.  
The commissioner noted that he had alternative avenues in reporting the discussions 
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in executive session if he believed there was improper or illegal activity occurring 
(for example, he could have initiated an appeal to the commissioner as a person 
aggrieved by the board’s conduct).  The court agreed with the commissioner’s 
statement that “to sanction petitioner’s behavior would allow each individual school 
board member to decide what information is confidential, and whether it should be 
released to the public.”  

7) The court also concluded that the penalty of removal was not so disproportionate to 
the offense as to shock one’s sense of fairness “and, as such, it will not be disturbed.”  

 
Charter Schools 
 
1. N.Y. State Bd. of Regents v. State Univ. of N.Y., 178 A.D.3d 11 (3d Dep’t 2019). 

In October 2017, the State University of New York Board of Trustees' Charter School 
Committee (Committee) promulgated regulations that purported to establish an independent 
licensure process for teachers in certain charter schools as a substitute for the teacher certification 
system established by petitioners State Education Department and State Board of Regents. The 
Committee asserted that the independent licensure process was necessary to alleviate a teacher 
shortage. The Success Academy Charter Schools and Bronx Charter School for Better Learning 
submitted plans for independent licensure programs pursuant to the regulations, and the 
Committee approved them.  A request for a temporary restraining order and preliminary 
injunction was filed, which the lower court granted.  The decision was appealed.   

The law authorizes the Committee, “[n]otwithstanding any other provision of law, rule, 
or regulation to the contrary, ... to promulgate regulations with respect to governance, structure 
and operations of [SUNY-authorized] charter schools.”  However, the Education Law does not 
define the word “operation.”  The appellate court noted that the dictionary definition of 
“operation,” in this context, is “performance of a practical work or of something involving the 
practical application of principles or processes.”  The court stated that this focused on a practical 
function and such tasks are not the same as establishing requirements for the certification of 
teachers, which other public schools do not perform, and which involves policy determinations 
beyond a school's ordinary management and functioning. The court noted that the Charter 
Schools Act consistently uses the word “operation” to refer to the practical administration, 
management and supervision of individual charter schools. 

The appellate court held that the Education Law does not authorize the Committee to 
promulgate regulations pertaining to teacher licensure and certification and that the regulations 
conflict with provisions of the Education Law that authorize the Commissioner to prescribe 
regulations governing the certification of teachers and that require most teachers in charter 
schools and pre-kindergartens to be certified in the same manner as other public school teachers.  
The court therefore held that the Committee exceeded its authority in promulgating the 
regulations, and the lower court properly annulled them and enjoined their implementation. 

 
Dignity for All Students Act (DASA) 
 
1. Appeal of M.F., 59 Ed Dept Rep, Dec. No. 17,704 (2019). 

A second grade student was touched inappropriately by a male student.  The parent filed 
a DASA complaint regarding this incident of bullying as well as other incidents with the same 
student.  An investigation was conducted and the investigator found insufficient evidence of 
sexual harassment or that the behavior caused a hostile learning environment.  Nevertheless, the 
report proposed a safety plan for both students.  The parent appealed arguing that the DASA 
report was incomplete and that the district did not have a DASA appeals process. 
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Although the commissioner dismissed the appeal for lack of proper service, she stated 
there was no legal basis for the argument that the district must have a DASA appeal process. 
“There is no explicit provision of DASA which requires an appeal at the local level.” 
 

Discrimination  
 
1.  Bostock v. Clayton County, 140 S.Ct. 1731 (2020).    

The Supreme Court interpreted Title VII of the Civil Rights Act of 1964 which, in 
relevant part, makes it unlawful for an employer “to fail or refuse to hire or to discharge … or 
otherwise discriminate against any individual with respect to … compensation, terms, conditions 
or privileges of employment, because of such individual’s race, color, religion, sex or national 
origin”  

The decision involved three separate appeals from three separate federal appellate courts, 
with the Second Circuit’s Zarda v. Altitude Express decision among them. All the cases involved 
an employer firing a long-time employee shortly after the employee revealed that he or she is 
homosexual or transgender; and the firing was allegedly for no reason other than the employee's 
homosexuality or transgendered status.  

The Court held that an employer who fires an individual merely for being gay or 
transgender violates Title VII.   

The Court’s analysis focused on the language of Title VII. The Court stated, in part, that 
the traits of homosexuality and transgender status are "inextricably bound up with sex. Not 
because homosexuality or transgender status are related to sex in some vague sense or because 
discrimination on these bases has some disparate impact on one sex or another, but because to 
discriminate on these grounds requires an employer to intentionally treat individual employees 
differently because of their sex.”  

Principles set forth in the opinion: (1) when an employer fires an employee for being 
homosexual or transgender, the employer necessarily and intentionally discriminates against that 
individual in part because of sex. “And that is all Title VII has ever demanded to establish 
liability”; (2) the plaintiff’s sex need not be the sole or primary cause of the employer’s adverse 
action. “So, too, it has not significance here if another factor … might also be at work, or even 
play a more important role in the employer’s decision”; (3) an employer cannot escape liability 
by demonstrating that it treats males and females comparably as groups. "Likewise, an employer 
who intentionally fires an individual homosexual or transgender employee in part because of that 
individual’s sex violates the law even if the employer is willing to subject all male and female 
homosexual or transgender employees to the same standard.”  

Dissent: "…our duty is to interpret statutory terms to ‘mean what they conveyed to 
reasonable people at the time they were written.’…If every single living American had been 
surveyed in 1964, it would have been hard to find any who thought that discrimination because of 
sex meant discrimination because of sexual orientation - not to mention gender identity, a concept 
that was essentially unknown at the time."  

 
2. Costabile v. N.Y. City Health and Hosp. Corp., 951 F.3d 77 (2d Cir. 2020). 

Plaintiff worked as a carpenter from approximately July 2001 to September 2015. During 
that period, he suffered several work-related injuries for which he took multiple leaves of absence 
before returning to full-time employment. He also has multiple sclerosis impairing his vision and 
alleged that it, along with his job injuries, substantially limited his major life activities. 

The plaintiff sustained a work-related injury in May 2014 and was on leave for one year.  
Although he provided his employer with updates from his doctor, he received a notice explaining 
that his leave period was expiring, and that he would be fired from his job on September 10, 
2015, unless he submitted medical documentation prior to that date stating that he was able to 
return to full duty.  The notice had an attachment of his rights concerning requests for 
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reinstatement following termination at the expiration of disability leave.  The attachment 
indicated that permanent employees may take up to one year of leave because of a job-related 
disability but may be fired thereafter.  There was an appeals process where the person would have 
to show that they could perform the essential duties of his/her formal title with or without an 
accommodation to be reinstated to the formal title or something similar. 

Plaintiff believed the letter to mean that he could only return to full duty if he could 
complete all functions of his job without accommodation.  He alleged that, although he could 
perform the job’s essential functions with or without accommodations, he could no longer 
perform certain functions, like climbing and descending ladders, which were marginal functions 
of the carpenter job, even with an accommodation. Plaintiff did not respond to the notice, was 
fired in September 2015, never requested any accommodation, and never filed an appeal for 
reinstatement.  The plaintiff sued alleging a violation of Section 504 of the Rehabilitation Act and 
liability under § 1983. 

“[G]enerally, it is the responsibility of the individual with a disability to inform the 
employer that an accommodation is needed.”  However, where “the disability is obvious—which 
is to say, if the employer knew or reasonably should have known that the employee was 
disabled,” the employer is obligated to engage in “an interactive process with their employees and 
in that way work together to assess whether an employee’s disability can be reasonably 
accommodated.”  To trigger the duty to engage the interactive accommodations process, the 
employer must have known, or have had sufficient notice such that the employer reasonably 
should have known, that the employee has a disability within the meaning of the Act, as opposed 
to a mere impairment.  

In this case, the court stated that the plaintiff never requested an accommodation and 
while the employer knew he was on an extended disability leave from work-related injuries, that 
alone is insufficient to plausibly allege notice that those injuries constituted a disability under 
Section 504.  The plaintiff also returned to work without accommodations, his multiple sclerosis 
was not a qualifying disability at the time, and there was nothing in the updates from the doctor 
that the employer could infer that a disability was obvious. 

Since the plaintiff could not show that his employer knew or should reasonably have 
known he was disabled, they were under no obligation to initiate the interactive process, and his 
failure to affirmatively request an accommodation was a sound basis for dismissal of his claim. 

In addition, the court held that the rights established in the Rehabilitation Act may not be 
enforced through Section 1983.   

 
3. Kelleher v. Cook, Inc., 939 F.3d 465 (2d Cir. 2019).  

An employee of a company had a daughter with a disability.  This employee had good 
performance reviews and was promoted.  However, after having a conversation with his 
supervisor that he would occasionally have to run home to care for her, his relationship with the 
company deteriorated.  He was directed to work in “the shop” while his coworkers handled other 
work at a higher wage, he was not allowed to leave work immediately after his shifts to care for 
his daughter because he was expected to remain on site in case of emergency, and after asking to 
work 8-hour shifts for one week instead of 10-12 hour shifts in order to attend to his daughter's 
condition, he was told that “his problems at home were not the company's problems” and that he 
would not receive a raise. 

After his daughter suffered a near fatal seizure over the weekend, he informed his 
supervisor he would not be into work on Monday.  When he returned to work on Tuesday, he was 
demoted. He again requested to work 8-hour shifts to visit his daughter but was denied.  
Approximately 2 weeks after the incident, he arrived 10-15 minutes late and was told to go home.  
A month later, he received a letter terminating his position.  He subsequently filed a complaint 
alleging that the termination violated the Americans with Disabilities Act (ADA). 
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To state a claim for associational discrimination under the ADA, a plaintiff must allege: 
1) that he/she was qualified for the job at the time of an adverse employment action; 2) that 
he/she was subjected to adverse employment action; 3) that he/she was known at the time to have 
a relative or associate with a disability; and 4) that the adverse employment action occurred under 
circumstances raising a reasonable inference that the disability of the relative or associate was a 
determining factor in the employer's decision. 

The company claimed that the employee was not entitled to a reasonable accommodation 
under the ADA.  However, the court noted that this argument was confused.  The court stated that 
while the ADA does not require an employer to provide a reasonable accommodation to the 
nondisabled associate of a disabled person, an employer's reaction to such a request for 
accommodation can support an inference that a subsequent adverse employment action was 
motivated by associational discrimination. 

The court noted that an employer can make its own rules, and is not required to be 
tolerant of small, isolated infractions, or of common workplace behavior such as leaving after 
one's shift. Depending on the employer's business, policy, and practice, such conduct may impair 
performance in a way that renders the employee unqualified. “But when, as here, the reasons for 
termination are composed of small, isolated infractions, common workplace behavior, or requests 
for an 8-hour shift, we cannot say that the complaint concedes facts that would, as a matter of 
law, render [plaintiff] unqualified for shoveling sewer systems his job. Whether [the plaintiff] can 
perform the essential functions of the job cannot be decided on the pleading alone.” 

The court denied the motion to dismiss the case.  
 
4. Lenzi v. Systemax, Inc., 944 F.3d 97 (2d Cir. 2019). 

Petitioner, a woman, accepted a job at a private corporation.  She was promoted to a VP 
position.  However, she advised her supervisor, the CFO of the company, that “she wasn’t paid 
similar to her peers” and “wanted to be treated similarly to the males.”  The CFO failed to follow 
up so she contacted the CEO, who gave her a salary increase as well as increases in the following 
two years.  Notwithstanding, she learned that she made significantly less than other male 
department heads.  She continued to raise concerns about her pay disparity to both the CFO and 
CEO.  In one instance, she sent an email to the CEO about the pay and asked it not to be 
forwarded, but it was to the general counsel.  As a result, she was effectively demoted and told to 
report to a different supervisor and that if she left the office for any reason, even to get coffee, she 
would have to take vacation time, which was unlike anyone else in the company.  She took a 
business trip, and the company not only disallowed certain expenses but then decided to conduct 
an investigation and audit of her expenses, which had never been done before in the company.  
While the issues were occurring, she disclosed to the general counsel and the CFO that she was 
pregnant.  While the audit was underway, the general counsel placed into her file several emails 
and a memo that allegedly showed her job performance subpar - but prior to this, she had 
received positive performance reviews.  During the investigation, she was given an opportunity to 
resign but she decline.  Based on alleged violations, she was placed on administrative leave.  She 
responded that she was pressured to resign and that she was in no position to because of her 
pregnancy.  In the final report, at least one of the findings was misleading in regards to the 
sessions she attended during her business trip.  She was fired the same day as her response to the 
audit.  Thereafter, she sued under the Pregnancy Discrimination Act (PDA), Title VII pay 
discrimination, Title VII retaliation, and Whistleblower retaliation (for informing the company 
regarding a particular job that was not being filled properly). 

To establish a case under the PDA, the plaintiff would have to show “that: (1) she is a 
member of a protected class; (2) she satisfactorily performed the duties required by the position; 
(3) she was discharged; and (4) ... the discharge occurred in circumstances giving rise to an 
inference of unlawful discrimination.”  To show status-based discrimination under Title VII for 
PDA, “[i]t suffices [] to show that the motive to discriminate was one of the employer’s motives, 
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even if the employer also had other, lawful motives that were causative in the employer’s 
decision.” On this cause of action, the District Court found that she could not establish the fourth 
prong of the test and therefore dismissed this claim.  However, the Second Circuit found that the 
timeline of events was sufficient to raise the inference, at the initial stage, that the company 
discriminated against her because of her pregnancy and reversed the District Court’s finding. 

In regards to the claim for pay discrimination under Title VII, it is unlawful for an 
employer to, among other things, “discriminate against any individual with respect to his [or her] 
compensation ... because of such individual’s ... sex.”  The employee only needs to show that 
“sex was a motivating factor for any employment practice, even though other factors also 
motivated the practice.”  The District Court found that she failed in this claim because she did not 
show that the positions held by her male peers were “substantially equal to her position,” and that 
even if she could make that showing, she could not establish discriminatory intent.  The Second 
Circuit held that the District Court erred and reversed the dismissal.  The court clarified that “a 
Title VII plaintiff alleging a discriminatory compensation practice need not establish that she 
performed equal work for unequal pay. By its plain terms, Title VII makes actionable any form of 
sex-based compensation discrimination.”  Thus, a claim “for sex-based wage discrimination can 
be brought under Title VII even though no member of the opposite sex holds an equal but higher 
paying job, provided that the challenged wage rate is not based on seniority, merit, quantity or 
quality of production, or any other factor other than sex.”  The Second Circuit found that the 
plaintiff established a prima facie showing of discriminatory intent by noting the wages and 
positions of male counterparts in her company and the rates at which they were paid and the fact 
that the CEO made inappropriate comments about women. 

To make out a claim for Title VII retaliation, a plaintiff has to show (1) participation in a 
protected activity; (2) that the defendant knew of the protected activity; (3) an adverse 
employment action; and (4) a causal connection between the protected activity and the adverse 
employment action.”  The District Court stated her claimed failed to establish she engaged in a 
protected activity.  The Second Circuit disagreed and noted that the email sent to the CEO that 
detailed the issue regarding proper staffing as well as the pay disparity met her burden at this 
stage of a protected activity.  The District Court’s reliance on the fact that she use the word 
“peers” instead of “male” was misplaced and did not account for the context in which the email 
was sent. 

As for the final claim for whistleblower protection, the Second Circuit agreed that she 
could not meet this standard.  To prevail on this claim, a plaintiff would have to show “(1) he or 
she engaged in a protected activity; (2) the employer knew that he or she engaged in the protected 
activity; (3) he or she suffered an unfavorable personnel action; and (4) the protected activity was 
a contributing factor in the unfavorable action.”  Here, the plaintiff was concerned about liability 
exposure and insurance coverage issues and not a violation of any law or regulation. 

 
5. Local 621 v. N.Y. City Dep’t of Transp., 178 A.D.3d 78 (1st Dep’t 2019). 

Three supervisors working for the N.Y. City Department of Transportation (DOT) (one 
was deceased) alleged that the DOT deprived them of their due process rights by placing the DOT 
determinations, that they had engaged in discriminatory and retaliatory conduct toward a fellow 
employee with disability, in their Equal Employment Opportunity (EEO) employment files 
without affording them a hearing. Two of the petitioners further alleged discrimination on the 
basis of national origin under state and city law.  One petitioner additionally alleged retaliatory 
conduct by not promoting him. 

The lower court dismissed the discrimination and retaliation claims but found that the 
DOT violated the petitioners’ due process rights under the Civil Service Law.  The petitioners 
appealed the decision regarding the discrimination/retaliation claims and the DOT appealed the 
part of the order that a violation of due process rights occurred. 
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The appellate court ruled that Civil Service Law § 75(1) provides that tenured civil 
service employees, such as petitioners, “shall not be ... subjected to any disciplinary penalty 
provided in this section except for incompetency or misconduct shown after a hearing upon stated 
charges.”  The court found that it was undisputed that no hearing was held before the 
determinations were placed into their DOT employment files. Thus, the failure to hold a hearing 
on the charges against these individuals violated their due process rights. 

The court also found that the discrimination claims were improperly dismissed.  In the 
state law claims, the two petitioners showed that they are both members of a protected class and 
were well qualified for their respective positions.  They were also able to show that they were 
adversely or differently treated.  The petitioners’ alleged that DOT discriminated against them by 
conducting a biased investigation of a baseless EEO complaint filed against them by a white 
disabled employee. The EEO complaint resulted in the DOT placing an EEO letter, substantiating 
the EEO complaint in petitioners' employment files, as a form of reprimand.  The fact that a letter 
of reprimand was also issued to the white employee and put in his file, did not render the claim 
insufficient.  The allegations were based on a pattern of conduct, which the third petitioner had 
raised in a separate federal action that culminated in a consent decree promoting minority 
employees that had been discriminated upon based on race. 

The court also found that the retaliation claim was improperly denied.  The court noted 
that the allegations at the pleading state were sufficient to permit the inference that the reason he 
was not awarded an upgrade and the determination was issued against him was because of his 
involvement in the prior federal action against the DOT, which resulted in the issuance of a 
consent decree that subjected the DOT to significant damages.  Another inference showed that 
shortly after the decree was issued, someone less experienced was promoted above him. 

 
6. Woolf v. Strada, 949 F.3d 89 (2d Cir. Feb. 6, 2020). 

Due to stress at work, an employee began having migraines, which worsened over time.  
The employee requested to be transferred to another location after receiving low performance 
reviews and a verbal warning, claiming that the migraines were preventing him from completing 
his tasks. 

After being denied a transfer, the employee sought to stay in his current job but asked 
that he have different supervisors.  Instead of permitting such a request, the company granted him 
medical leave and for several months he took intermittent medical leave with pay.  However, 
after another low performance review and warning, he was fired.  The employee sued, claiming 
the company failed to give him a reasonable accommodation under the Americans with 
Disabilities Act (ADA).  Specifically, the employee claimed that the migraines substantially 
limited his ability to work. 

In order to establish a discrimination case under the ADA, a person is required to show: 
1) the employer is subject to the ADA; 2) he/she is disabled within the meaning of the ADA; 3) 
he/she was otherwise qualified to perform the essential functions of the job, with or without an 
accommodation; and 4) he/she suffered from an adverse employment action because of the 
disability. 

The court focused on the definition of a disability to determine whether or not the 
employee could establish a claim.  A disability under the ADA is a physical or mental impairment 
that substantially limits one or more major life activities.  The court found that an employee’s 
“inability to perform a single, particular job does not constitute a substantial limitation in the 
major life activity of working.”  In order to qualify, a person must show that the limitation affects 
the ability to “perform a class . . . or broad range of jobs.” 

The employee in this case believed he would be able to perform his job if he were 
transferred to a different location or managed by different supervisors.  Thus, he could not 
establish that his work-induced migraines substantially limited his ability to work in a class or 
broad range of jobs. 
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Elections 
 
1. Appeal of Board of Educ. of the Gilberstville-Mount Upton CSD, 59 Ed Dept Rep., Dec. No. 

17,836 (2020).  
Appeal by the board of education seeking to correct the terms of office of 2 board 

members, Covington and Underwood.  
Background: Proskine and Muller were elected to terms of office that ran from 7/1/17 

thru 6/30/20. Between the district’s 2018 and 2019 annual meetings, Proskine and Muller 
resigned. On December 12, 2018, the board appointed Smith to fill the Proskine seat until the 
next board election on 5/21/19. On 2/13/19, the board appointed Underwood to fill the seat 
vacated by Muller until the next board meeting on 5/21/19.  

There were 4 open seats at the May 2019 election: 2 partial terms vacated by Proskine 
and Muller and 2 full, three-year terms for Hill and Pain whose terms were expiring. The notice 
that the board approved stated the following: The following vacancies are to be filled:  

 
A three year term ending June 30, 2022 presently held by Jeremy Pain 

 
A three year term ending June 30, 2022 presently held by Barbara Hill  

 
A three year term ending June 30, 2022 presently held by Larry Smith 

 
A three year term ending June 30, 2022 presently held by Brian Underwood 

 
The district acknowledged that this information was inaccurate - two of the terms should 

have been one year terms starting May 21, 2019 and ending on June 30, 2020 as they were seats 
from the resigned board members. In addition, the ballot did not include information regarding 
the length of the available terms of office, nor did it include the names of the incumbent board 
members whose seats were up for election. 

The election results were as follows: Smith received 138 votes; Pain received 134 votes; 
Covington received 132 votes; and Underwood received 130 votes. The District claimed that 
Covington and Underwood should receive the one year terms ending 6/30/20 (the remainder of 
the terms left by Proskine and Muller), and Smith and Pain should receive the two available 3 
year terms since they received the most votes.  

The education law provides that where a seat becomes vacant, the remaining members 
have a duty to appoint a replacement to “hold (such) office until the next regular school district 
election.”  At the time of the election, district voters elect a candidate to fill the vacant board seat 
“for the balance of the unexpired term.”  

The commissioner concluded that the notice of annual meeting was incorrect and that 
because Covington and Underwood received the fewest number of votes, “the only equitable 
result is that Covington and Underwood receive the two unexpired, one-year terms for the board 
seats left vacant by the resignations of Proskine and Muller.”    

 
First Amendment  
 
1. L.F. v. Lake Washington Sch. Dist. #414, 947 F.3d 621 (9th Cir. 2020). 

Divorced father of two students began, in 2015, “sending incessant emails to staff 
accusing them of wrongdoing; making presumptuous demands; leveling demeaning insults; ... 
and in face-to-face interactions, acting in an aggressive, hostile, and intimidating manner.”  
District employees complained that the father’s extraordinarily time-consuming communications 
made them feel threatened and intimidated. 
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After seeking a 504 plan for one of his daughters (which neither the daughter nor mother 
wanted), which was rejected after a meeting, the father repeatedly communicated his 
disagreement to District employees via email. 

Because of the unproductive communication pattern that had developed as well as the 
tone and manner of some of the father’s communication and interaction with District staff and 
administrators, the District imposed the Communication Plan.  Under the plan, the father’s 
substantive communications with the District about his daughters’ education would be limited to 
bi-weekly, in-person meetings with two administrators.  The father was advised not to email or 
attempt to communicate (in any form) with any District employees aside from the bi-weekly 
meetings, as they would not respond. The plan’s restrictions did not apply in the event of an 
emergency, did not affect the father’s right to appeal the decision regarding the Section 504 plan, 
and did not bar him from attending school activities or accessing school records.   

The father complied with the plan for a few weeks but then began contacting staff again.  
School administrators then further restricted the plan that instead of bi-weekly meetings they 
would only be monthly.  The District refused the father’s requests to lift or modify the plan and 
the father then filed suit, arguing that the Communication Plan violated his First Amendment 
rights (as well as a retaliation claim under 504 and a state law claim). 

The court found that the District was within its rights to impose the limitations contained 
in the plan.  The court noted that “[m]embers of the public do not have a constitutional right to 
force the government to listen to their views. . . [a]nd the First Amendment does not compel the 
government to respond to speech directed toward it.”  Since the “District do not have to listen to 
parents’ views, it is not a constitutional violation to require that parents, if they wish to be heard, 
communicate only with particular staff members or do so only at a specified time and place. And 
because the government is under no constitutional obligation to respond to such views, there is no 
violation where a government entity such as the District ignores (or threatens to ignore) 
communications from outside the specified channels.” 

The court stated that even if the Communication Plan restricted the father’s speech, the 
District still would not have violated the father’s rights.  As noted, school facilities may be 
deemed to be forums for public expression “only if school authorities have by policy or by 
practice opened those facilities for indiscriminate use by the general public or by some segment 
of the public, such as student organizations.”  This was not the case here.  Furthermore, 
“[r]egulation of expressive activity in non-public fora need only be reasonable, so long as the 
regulation is not an effort to suppress the speaker’s activity due to disagreement with the 
speaker’s view.”  In this case, the father could not show how the plan imposed unreasonable 
restrictions on his ability to share his concerns about his daughters’ educational needs or any 
other topic.  Instead, the plan was a reasonable effort to manage a parent’s relentless and 
unproductive communications with District staff.  Thus, the court stated that the plan did not 
violate the father’s First Amendment rights even if it restricted his speech.  

 
FOIL 
 
1.  Matter of Jewish Press, Inc. v. NYC Dept. of Educ, 183 A.D.3d 731 (2d Dep’t 2020). 

A newspaper requested, pursuant to the Freedom of Information Law (FOIL), forms used 
by employees to request absences for religious observances, in cases where the request was 
denied for a period of 1/1/15 to 4/20/18. The district denied the FOIL request on the grounds that 
the request was not reasonably described pursuant to law. But it did acknowledge that it regularly 
grants and denies requests for religious accommodations from its employees, that the form in 
question is the mechanism by which employees request time off for religious observance, and that 
records of the form exist and are maintained by the district. The district, however, claimed that 
the requested forms were not accessible, with reasonable effort, by district employees. The 
district explained that the records were not coded or indexed electronically - but rather maintained 
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in over 100,000 individual employee personnel files which are located in approximately 1,700 
schools throughout New York City.  

The lower court noted that FOIL places the burden on the requester to "reasonably 
describe" the requested records. To support a denial of the request, the agency has to establish 
that "the descriptions are insufficient for purposes of locating and identifying the documents 
sought (with a reasonable amount of effort)."  The lower court found in favor of the school 
district - noting that the request "as phrased, would require the DOE to look through the personnel 
files of all its employees in all of its schools to determine whether a Form 201 was submitted 
during the relevant time period." The lower court also noted that "the law does not require an 
agency to create indexing systems that are not already in use in order to retrieve the information 
sought."  

The Second Department reversed and remitted the case back to the lower court. 
Regarding the issue of whether the records were reasonably described, the court noted that where 
the request is sufficiently detailed to enable the agency to locate the records, the agency cannot 
complain about the nomenclature of the request as described. Here, the district conceded that it 
could locate the requested records and that contrary to the district’s contention, the request is not 
open-ended and does not require the district to search every document filed with it over a broad 
time period.  

Regarding the issue of whether it would be too burdensome, the court noted that an 
agency cannot deny a request on the basis that it is voluminous or that locating or reviewing the 
requested records or providing the requested copies is burdensome because the agency lacks 
sufficient staffing or on any basis if the agency may engage an outside professional service to 
provide copying, programming or other services required to provide the copy, the costs of which 
the agency may recover pursuant to law. These issues were not addressed by the lower court. The 
matter was remitted back to the lower court.   

 
Free Exercise Clause 
 
1.  Espinoza v. Montana Dep’t of Revenue, 2020 WL 3518364 (2020).  

Legislation by the state of Montana sought to provide parental and student choice in 
education by enacting a scholarship program for students attending private school.  Any taxpayer 
who donates to a participating "student scholarship organization" would get a tax credit of up to 
$150 dollars - the scholarship organization would then use the donation to award scholarships to 
children for tuition at a private school.  A family who receives the scholarship could use it at any 
"qualified education provider" - that is, any private school that met certain accreditation, testing 
and safety requirements.  

The Montana Legislature directed that the program be administered in accordance with a 
"no-aid" provision of the Montana Constitution which essentially prohibited any type of aid or 
payment from public funds to any sectarian purpose or to aid any school controlled by any 
church.  

The Montana Supreme Court invalidated the scholarship program.  The court believed 
that the program violated the "no-aid" provision of the Montana constitution by using tax credits 
to "subsidize tuition payments" at private schools that are "religiously affiliated" or controlled in 
whole or in part by churches.  

Issue: whether the application of "no-aid" provision violated the Free Exercise Clause of 
the United States Constitution.  First Amendment states, in part, that "Congress shall make no law 
respecting an establishment of religion, or prohibiting the free exercise thereof."  

Held: The Supreme Court reversed the Montana Supreme Court and held that the 
application of the no-aid provision discriminated against religious schools and the families whose 
children attend or hope to attend them in violation of the Free Exercise Clause of the Federal 
Constitution.  
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The opinion relies on the Supreme Court’s decision in the Trinity Lutheran case. In that 
case, the state of Missouri provided grants to help nonprofit organizations pay for playground re-
surfacing, but a state policy disqualified any organization "owned or controlled by a church, sect, 
or other religious entity."  The Supreme Court held in that case that the Missouri policy 
discriminated against the church "simply because of what it is - a church" and so the policy was 
subject to the "strictest scrutiny." 

The court stated; “Here, too Montana's no-aid provision bars religious schools from 
public benefits solely because of the religious character of the schools. The provision also bars 
parents who wish to send their children to a religious school from those same benefits, again 
solely because of the religious character of the school.” As a result, strict scrutiny applies.  

Dissent: “Today’s ruling is perverse. Without any need or power to do so, the Court 
appears to require a State to reinstate a tax-credit program that the Constitution did not demand in 
the first place. We once recognized that ‘[w]hile the Free Exercise Clause clearly prohibits the 
use of state action to deny the rights of free exercise to anyone, it has never meant that a majority 
could use the machinery of the State to practice its beliefs.” 

 
Health and Welfare Services  
 
1. Appeals of the Bd. of Educ. of the Horseheads CSD, 59 Ed Dept Rep., Dec. No. 17,741 (2019). 

Petitioner/school district challenged respondent/school district’s refusal to reimburse it 
for providing health and welfare services to residents of respondent's district who attended private 
prekindergarten in petitioner’s district during various school years.  

The issue on appeal was whether a student enrolled in a prekindergarten program 
provided by a nonpublic school “attend[s] a school other than public” within the meaning of 
Education Law 912 where a district operates a UPK program for which the student would 
otherwise be eligible.  

Respondent/district contended that neither the commissioner’s regulations, nor education 
law section 912, require the provision of health and welfare services to prekindergarten students 
who attend a nonpublic school outside the boundaries of the district of residence. It argued that 
912 cannot apply because prekindergarten students are not of compulsory school age which 
makes attendance in a prekindergarten program optional.  

Petitioner/school district argued that 912 makes no distinction about the grade level of the 
nonpublic students; thus it is entitled to reimbursement for the cost of the health services it has 
provided to nonpublic prekindergarten students who are residents of respondent’s district.  

 
             Section 912 states in pertinent part:  

 
The voters and/or trustees or board of education of every school district 
shall, upon request of the authorities of a school other than public, 
provide resident children who attend such school with an or all of the 
health and welfare services and facilities which are made available by 
such voters and/or trustees or board of education to or for children 
attending the public schools of the district … Where children residing in 
one school district attend a school other than public located in another 
school district, the school authorities of the district of residence shall 
contract with the school authorities of the district where such nonpublic 
school is located, for the provision of such health and welfare services 
and facilities to such children by the school district where such nonpublic 
school is located …  
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The commissioner rejected the respondent’s argument and notes that there is nothing 
within 912 that links attendance to compulsory attendance, “and I reject respondent’s argument 
that a nonpublic student whose attendance is optional and not required under Education Law 3205 
is not attending that school within the meaning of … 912.” The commissioner concluded that 
petitioner/district was entitled to receive reimbursement from respondent/district for the cost of 
school health services it provided to nonpublic prekindergarten students who resided in 
respondent’s district for the years in question.  

 
Improper Service 
 
1. Appeal of M.C., 59 Ed Dept Rep., Dec. No. 17,788 (2019). 

In a case involving a residency issue, the commissioner of education dismissed the case 
on procedural grounds. The commissioner’s regulations require that the petition be personally 
served upon each named respondent and if such is a school district, service upon the school 
district shall be made personally by delivering a copy of the petition to the district clerk, to any 
trustee or any member of the board of education, to the superintendent of schools, or to a person 
in the office of the superintendent who has been designated by the board of education to accept 
service.   

The affidavit of service listed service upon the “administrative assistant” even though it 
was in fact the district registrar who was served. The district submitted an affidavit from the 
registrar in which she indicated that she immediately notified petitioner, at the time of the attempt 
at service, that she was unable to accept the service on behalf of the district.  Because there was 
no proof that service was effectuated upon an authorized individual, the appeal was dismissed. 

 
Labor Decisions   
 
1. Uniformed Fire Officers Ass’n of the City of Yonkers, 52 PERB ¶4571 (2019). 

Unions filed an improper practice charge against the City of Yonkers when the mayor 
sent an email communication to city employees threatening layoffs if the unions did not 
compromise on issues such as wages.  This letter was attached to paychecks for employees who 
did not have city emails. 

PERB has held that “[a]n employer may communicate directly with unit employees about 
employment issues so long as the communication does not contain threats of reprisal for their 
exercise of protected rights and does not promise them benefits for refraining from exercising 
those rights.” To determine if a violation of this speech has occurred, the test is “whether a 
reasonable employee would view the statements as threatening or coercive in the context in which 
the statements are delivered.” If the communication is purely informational, such as giving the 
reason for the layoffs, such would be protected.  However, if it crosses into coercion, such would 
be impermissible. 

In this case, the ALJ found that the mayor’s communication was permissible in part, 
insofar as it informed unit members of the city's financial situation and that layoffs were a 
possibility.  However, the ALJ also found the email to be coercive, in stating that union members 
could be out of a job if the unions did not agree to a way forward.  The ALJ stated that union 
members could reasonably view the mayor’s email as as urging them to pressure their unions into 
relinquishing their previously bargained-for increases in order to avoid the layoffs.  Thus, it 
constituted an improper practice. 

 
2.  State of N.Y. v. N.Y. State PERB, 176 A.D.3d 1460 (3d Dep’t 2019). 

Since 1982, the Rochester Psychiatric Center (RPC) had implemented a policy wherein 
employees were not routinely required to submit doctor certificates for absences from work due 
to illness or injury, with the exception of six specified reasons that “management will require that 
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a doctor's certificate be submitted.” In December 2012, a policy change was instituted after 
concerns from the director of nursing about coverage for last-minute callouts. The union filed an 
improper practice charge alleging among other things, that RPC unilaterally imposed a 
requirement that all employees submit medical documentation for unscheduled absences from 
work during the holiday season — a disciplinary work rule restricting employees' access to sick 
leave. 

The ALJ found a violation, which was upheld by PERB.  Thereafter, an Article 78 
proceeding was commenced seeking to annul PERB’s determination.  The court noted that a 
public employer violates the Taylor Law if it alters a past practice that impacts a mandatorily 
negotiable subject.  For a past practice to be binding, it must be “unequivocal and continued 
uninterrupted for a period of time sufficient under the circumstances to create a reasonable 
expectation among the affected bargaining unit employees that the practice would continue.”  The 
expectation of the continuation of the practice is something that may be presumed from its 
duration with consideration of the specific circumstances under which the practice has existed. 
Sick leave is a mandatory subject of bargaining as are the procedures and policies for granting or 
terminating sick leave. 

In this case, it was established that the policy had been in place and consistently applied 
uninterrupted for almost 30 years. Thus, substantial evidence supported PERB's determination 
that a past practice existed and there was an improper practice by failing to engage in collective 
bargaining prior to altering the past practice to require medical documentation for individual days 
of sick leave. 

 
3. Matter of Arbitration Between Buffalo Teachers Fed’n, Inc. v. Bd. of Educ. of the Buffalo Pub. 

Sch., 179 A.D.3d 1553 (4th Dep’t 2020). 
After hiring 16 teachers' aides in compliance with a prior arbitration award, the district 

announced its intention to eliminate 5½ teaching positions for the 2017–2018 school year in order 
to offset the cost of hiring the teachers' aides.  The union filed a grievance seeking to prevent the 
elimination of the teaching positions on the ground that the district’s intended conduct was 
retaliatory.  A temporary restraining order was issued preventing the elimination of the positions 
while the dispute was pending.  After the 2017–2018 school year ended, the arbitrator issued an 
opinion and award that set forth the arbitration award.  The union commenced a proceeding 
seeking to confirm the award, and the district filed a cross petition seeking to vacate the award. 
The lower court granted the petition, denied the cross petition, and confirmed the award. 

The appellate court found that one claim was moot.  However, the court agreed with the 
district on another point and found that the arbitrator exceeded his authority by requiring the 
district to make the elimination of teaching positions in accordance with the “School Based 
Development Guide” (Guide).   

An award may be vacated where an arbitrator, “in effect, made a new contract for the 
parties in contravention of [an] explicit provision of [the] arbitration agreement which denied 
[the] arbitrator power to alter, add to or detract from” the collective bargaining agreement (CBA).  
Because the CBA did not require the district to make its staffing or budgetary decisions in 
accordance with the Guide, the arbitrator contravened an express provision in the CBA that 
denied him the “authority to modify or amend it.”  Thus, the appellate court concluded that the 
lower court erred in confirming that part of the award requiring the district to make the 
elimination of teaching positions in accordance with the Guide. 

The district further argued that part of the award was nonfinal and indefinite as it directed 
that “[a]ny future elimination of teaching positions at [the affected school] as a result of hiring 
teacher aides must be narrowly tailored to meet the economic needs of [respondent] and be 
applied in a [union] membership neutral manner.”  The court noted that an “award is nonfinal and 
indefinite if, inter alia, it leaves the parties unable to determine their rights and obligations.”  The 
court agreed with the district in part, and stated that the foregoing part of the award was nonfinal 
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and indefinite except to the extent that it prohibited the district from discriminating on the basis of 
union membership status. Thus, the court found that the lower court erred in confirming this part 
of the award. 

 
McKinney-Vento 
 
1. Appeal of T.R., 59 Ed Dept Rep, Dec. No. 17,794 (2019). 

The student attended school as a resident student until the loss of the parent’s 
employment in 2016, at which time they moved into the grandparents’ one-bedroom, co-operative 
(co-op) apartment outside the district.  The student continued to attend school in the district until 
June 2019, when the business administrator found that the student was not a district resident and 
not homeless under the McKinney-Vento Act.  The parent stated that they have been unable to 
move out of the co-op, where she and the children sleep in the living room, due to ill health that 
has prevented her from working. 

The commissioner found that the student met the definition of homeless.  The parent 
established that she and her children lack a fixed, regular, and adequate nighttime residence 
insofar as they are sharing the housing of other persons due to a loss of housing, economic 
hardship, or a similar reason.  The parent stated the student sleeps on a couch in the living room, 
and she and her 19-year-old daughter share a twin-sized day bed that is also located in the living 
room.  The parent submitted photographs of her parents’ residence, which depict the couch and 
the day bed in the living room, clothes hanging from bookshelves above a table, large piles of 
boxes, bags, and other personal belongings throughout the residence, and her car filled with 
personal belongings.  There was also evidence of the parent’s inability to work due to her medical 
conditions. 

The commissioner stated that just because the family had been living at her parents’ 
residence for approximately three years, an inadequate living arrangement such as this does not 
become a fixed, regular, and adequate nighttime residence merely because of its duration. 

 
2. Appeal of G.D. and D.D., 59 Ed Dept Rep, Dec. No. 17,797 (2019). 

The parent’s appealed, for the fourth time, that their children were not homeless under 
McKinney-Vento.  After the last appeal filed in 2018, the parent’s appealed the commissioner’s 
denial of homelessness to the Albany County Supreme Court and a stay was issued allowing the 
students to remain in the district pending the court proceeding.  The court upheld the 
commissioner’s determination in a June 2019 decision. 

The parents again sought to enroll the students in the district for the 2019-20 school year.  
The superintendent found that the students were not homeless pursuant to McKinney-Vento.  The 
parents claimed that since the court’s ruling, they were evicted from another apartment and they 
reside at unspecified locations.  The commissioner found that based on the lack of evidence 
provided, a determination could not be made that the students lacked a fixed, regular, and 
adequate nighttime residence.  The district had also conducted surveillance which contradicted 
the parents’ claims.  Thus, the students were not found to be homeless. 

The district also argued that the parents were unfairly seeking to take advantage of the 
automatic stay provision of McKinney-Vento, as evidenced by the fact that they have not 
established a change in circumstances. Regarding this argument, the commissioner stated 
“[w]hile I need not decide whether any such abuse has actually occurred as alleged by 
respondent, it has not gone unnoticed that, due to petitioners’ filing of the previous three appeals, 
the students have attended respondent’s district on a tuition-free basis for three years 
notwithstanding the fact that petitioners have repeatedly failed to demonstrate that the students 
are homeless.  I caution petitioners that, should they commence another administrative appeal 
concerning the students’ alleged homelessness, I may order petitioners to join the school district 
that serves the location where the students currently reside to make a determination as to the 
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students’ residency.  Moreover, if petitioners continue to assert that they are homeless and fail to 
allege a change in circumstances, I will be constrained to dismiss the appeal as barred by the facts 
of the instant decision.  I will not abide an endless succession of appeals designed to take 
advantage of the provisions of McKinney-Vento and Education Law §3209.” 

 
Medical Exemption 
 
1. Appeal of P.K., 59 Ed Dept Rep, Dec. No. 17,802 (2019). 

While petitioner lived in another state, the student began experiencing seizures in 
December 2009.  In May 2010, the student suffered a seizure on a school playground that 
required hospitalization.  Petitioner asserted that the student did not experience seizures after 
2010.  After moving into the district, the petitioner sought a medical exemption for the student, 
stating that vaccines triggered seizures and there was a family history of vaccines triggering 
seizures in an uncle.  The district sought additional information, which was provided in the form 
of copies of medical records and letters from physicians.  The district denied the exemption on 
insufficient evidence and excluded the student from school beginning September 18, 2019. 

The Public Health Law provides a medical exception to immunization and states that “if 
any physician licensed to practice medicine in this state certifies that such immunization may be 
detrimental to a child’s health, the requirements of this section shall be inapplicable until such 
immunization is found no longer to be detrimental to the child’s health.”  The New York State 
Department of Health defined “[m]ay be detrimental to the child’s health” to mean “that a 
physician has determined that a child has a medical contraindication or precaution to a specific 
immunization consistent with ACIP guidance or other nationally recognized evidence-based 
standard of care.” 

Here, the district denied the exemption.  The district’s medical director explained that the 
records did not demonstrate a causal connection between the student’s seizures and vaccination.  
The district’s physician specifically stated that “there was no notation of a contemporary 
vaccination as a precipitant to the seizure” in the records.  He additionally stated that “[t]he report 
of an uncle seizing in relationship to a military vaccination is likely due to what is known as a 
vasovagal reaction and does not establish a physiological or a congenital risk in [the student].”  
The denial letter further stated, “there is no documentation to establish that any vaccine resulted 
in an adverse effect in [the student].  There is documentation of a seizure disorder and 
neurological deficit which should be part of the student record.” 

The commissioner of education found that neither the medical exemption form nor the 
records subsequently submitted by petitioner contained sufficient information to identify a 
medical contraindication to a specific immunization, let alone a contraindication consistent with 
any nationally recognized evidence-based standard of care.  Moreover, there was no medical 
proof regarding the cause of the uncle’s seizures or an explanation of how the uncle’s seizures 
support a medical exemption for the student.  Thus, the appeal was dismissed. 

 
2. Appeal of a Student with a Disability, 59 Ed Dept Rep., Dec. No. 17,822 (2020). 

School district nurse sent letter to petitioners indicating that the student required the 
meningitis vaccine #1, the MMR #2, and varicella #2. The student’s physician submitted a signed 
and completed NY State Department of Health form wherein he opined that the student required a 
medical exemption from the following vaccinations: (1) tetanus, diphtheria, pertussis (DTP); (2) 
measles, mumps, rubella (MMR); (3) varicella; and (4) meningococcal. The doctor indicated 
“allergic reaction to MMRV vaccine, seizure disorder - epilepsy.” The doctor wrote “N/A” when 
responding to the question on the form “date exemption ends (if applicable).” 

The school district requested additional information. In particular, the principal advised 
the petitioners that a medical exemption may only be granted where “a physician has determined 
[that] a child has a medical contraindication or precaution to a specific immunization,” and such 
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determination is “consistent” with the guidelines published by the Centers for Disease Control’s 
Advisory Committee on Immunization Practices.  

The student’s physician sent two additional medical exemption forms concerning the 
meningococcal and DTP vaccines. With respect to the DTP, the physician stated that the student 
“has a seizure disorder and continues to experience periods of seizure activity. Risks of 
vaccination outweigh the benefit.” With respect to the meningoccal vaccine, the physician wrote: 
“ACIP guidelines do not say much regarding the vaccination but, considering [the students] 
ongoing seizure disorder and allergic reaction to a previous vaccination, risks of vaccination 
outweigh benefit.” The physician again wrote “NA” concerning the date the exemption ends.  

The principal denied the request for a medical exemption and indicated that the student 
would be excluded unless he received the immunizations. The petitioners appealed to the 
commissioner.  

The commissioner granted the appeal in part, finding that the district’s decision to deny 
the medical exemption from the MMR and varicella vaccines was “arbitrary and capricious.” The 
commissioner stated:  
 

One of the medical exemption request forms … indicated that the student 
had an ‘allergic reaction’ following administration of the MMRV 
vaccine, a single booster for both MMR and varicella. This is supported 
by prior letters from physicians at the student’s medical practice, which 
described the reaction as a ‘major allergic reaction’ and a ‘severe allergic 
reaction.’ The ACIP guidelines identify ‘a severe allergic reaction (e.g., 
anaphylaxis) after a previous dose or to a vaccine component’ as a 
contraindication to MMR and varicella … 

 
Thus, the commissioner noted that the district’s assertion on appeal that the student’s 

physician “did not offer any information showing how the contraindication is consistent with 
ACIP guidance” was incorrect. 

The commissioner, however, noted that the petitioners did not meet their burden of 
proving that the student was entitled to a medical exemption for the remaining vaccinations. The 
commissioner stated: “Although the student’s physician made reference to the ACIP guidelines in 
the medical exemption form for the meningococcal vaccine, the physician merely indicated that 
‘ACIP guidelines do not say much regarding the (meningoccal) vaccination …’” The 
commissioner further stated that the petitioners have not provided “any proof, such as an affidavit 
form the student’s physician, to explain the student’s ‘medical contraindication or precaution’ to 
the remaining required immunizations ‘consistent with ACIP guidance or other nationally 
recognized evidence-based standard of care.’”  

 
Negligence 
 

A. Assumption of the Risk  
 
1. Ninivaggi v. Cnty. of Nassau, 177 A.D.3d 981 (2d Dep’t 2019). 

The student was allegedly injured when he and a friend were playing catch with a 
football on a multipurpose athletic field on the premises of an elementary school owned by the 
defendant Merrick Union Free School District. The injury occurred when the student stepped into 
a “depression” or “hole” on the grassy field, lost his balance, and fell. The depth of the depression 
varied as described. The student, who was 14 years old when he was injured, was an experienced 
football player, had previously played on the field, and admitted that he was familiar with the 
condition of the field. 
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The student’s mother sued for personal injuries and the district moved for summary 
judgment on the ground (among others) of the doctrine of primary assumption of risk. The lower 
court granted the district's motion and dismissed the complaint against the district. The parent 
appealed. 

Pursuant to the doctrine of primary assumption of risk, a voluntary participant in a 
sporting or recreational activity “consents to those commonly appreciated risks [that] are inherent 
in and arise out of the nature of the sport generally and flow from such participation.”  The 
doctrine applies to inherent risks related to the construction of the playing field or surface 
and “encompasses risks involving less than optimal conditions.” 

In this case, the court found that the district established its prima facie entitlement 
summary judgement on the basis of primary assumption of the risk. The student described the 
grass field on which the accident occurred as “choppy,” “wavy,” and “bumpy,” with several 
depressions. The risks posed by playing on that irregular surface were inherent in the activity of 
playing football on a grass field.  Moreover, the student testified that he was aware of and 
appreciated the inherent risks, and that the irregular condition of the field was not concealed. 

Notwithstanding, the court stated that the doctrine of primary assumption of risk “does 
not exculpate a landowner from liability for ordinary negligence in maintaining a premises.”  
Thus, the doctrine does not necessarily absolve landowners of liability where they have allowed 
certain defects, such as a hole in a net in an indoor tennis court, to persist. The court, however 
noted the distinction between accidents resulting from premises having falling into disrepair and 
those resulting from natural features of a grass field. The court stated: “As to the condition 
presented on the facts of the case, application of the doctrine of primary assumption of risk is 
appropriate.” The court therefore affirmed the lower court’s dismissal of the case.  

 
2. Raldiris v. Enlarged City Sch. Dist. of Middletown, 179 A.D.3d 1111 (2d Dep’t 2020). 
  The parent was pushing his two year old daughter on a swing at a playground located on 

the school district property.  The parent alleged that the swing was improperly installed with one 
side of the back chain being longer than the other, causing the swing to swing crookedly.  The girl 
began to slide off the seat and the parent fractured his hand when he attempted to stop the swing 
in order to “rescue” her.  The parent sued the district, swing designer, and company that installed 
the swing. 

  The court discussed issues concerning indemnity and breach of contract claims between 
the defendants.  However, with regard to the parent, the lower court found that the doctrine of 
assumption of the risk was applicable.  The appellate court disagreed. 

Under the doctrine of assumption of the risk, “by engaging in a sport or recreational 
activity, a participant consents to those commonly appreciated risks which are inherent in and 
arise out of the nature of the sport generally and flow from such participation.” “A participant 
consents to the risk of those injury-causing events which are known, apparent or reasonably 
foreseeable consequences of the participation.” 

The court stated that the concept of assumption of the risk has been “generally restricted . 
. . to particular athletic and recreative activities in recognition that such pursuits have enormous 
social value even while they may involve significantly heightened risks” and that “[a]s a general 
rule application of assumption of the risk should be limited to cases . . . such as personal injury 
claims arising from sporting events, sponsored athletic and recreative activities, or athletic and 
recreational pursuits that take place at designated venues.”  

In this case, the court stated that pushing a swing is not the type of activity to which the 
doctrine of assumption of the risk is applicable and that jamming one's hand in the back of a 
swing “is not a risk inherent in the activity and flowing from it.” 

The court, however, found that the defendants established that the parent’s injuries were 
not a proximate cause of the alleged negligent installation of the swing.  It was not reasonably 
foreseeable that the alleged negligent installation could have caused such an injury.   
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B. Storm in Progress 
 

1. Acocal v. City of Yonkers, 179 A.D.3d 630 (2d Dep’t 2020).  
Plaintiff sued the district after sustaining injuries when he slipped and fell on snow in a 

parking lot that was owned by the district.  The lower court denied the district’s motion for 
summary judgment as well as a cross-motion by the plaintiff determining that it was the district’s 
property where he fell. 

The appellate court reversed the finding of the lower court against the district, finding 
that summary judgment should be granted to the district on the theory of the storm in progress 
doctrine.  “Under the storm in progress rule, a property owner will not be held responsible for 
accidents occurring as a result of the accumulation of snow and ice on its premises until an 
adequate period of time has passed following the cessation of the storm to allow the owner an 
opportunity to ameliorate the hazards caused by the storm.”  The question of whether a 
reasonable time has elapsed may be decided by the court as a matter of law in determining a 
motion for summary judgment, based upon the circumstances of the case. 

In this case, the district established their prima facie entitlement to summary judgment by 
submitting evidence that approximately two inches of snow had fallen in the two hours that 
preceded the plaintiff’s alleged fall, and that snow continued to fall at the time at which the 
plaintiff contends that he fell.  The parent’s deposition testimony indicated that snow was falling 
as he drove his son to school. Plaintiff also testified that, on the day in question, he left his house 
to drive his son to school sometime between 8:00 a.m. and 8:15 a.m., and he arrived at the school 
at approximately 9:00 a.m.  Since the fall allegedly happened as soon as he exited his vehicle at 
the school, the evidence demonstrated, as a matter of law, that a reasonable time had not elapsed 
for the district to remove the snow and/or ice which allegedly caused the fall. 

The court stated: “The plaintiff failed to show that his travel to the school was of such a 
long duration that a reasonable time could have elapsed from the time snow was falling during his 
drive to the school to the time that he contends it stopped before his arrival at the school.” 

Therefore, the appellate court granted summary judgment dismissing the action. 
 
2. Daniel v. East Williston UFSD, 180 A.D.3d 750 (2d Dep’t 2020). 

Parent allegedly slipped and fell on a sheet of ice on a sidewalk located on the school 
premises while walking to pick up his daughter on January 26, 2015.  The parents sued and the 
district invoked the storm in progress rule.  The lower court denied the district’s motion to 
dismiss the claim. 

Under the storm in progress rule, “[a] property owner will not be held liable in negligence 
for a plaintiff's injuries sustained as the result of an icy condition occurring during an ongoing 
storm or for a reasonable time thereafter.”  

In this case, the district submitted the report of a meteorologist with attached 
climatological data, which established that two days prior to the injured plaintiff's fall, on January 
24, 2015, approximately 3.7 inches of snow and sleet fell, and that on the morning of the 
accident, a certain amount of snow and ice cover was present from that prior storm. The report 
further established that light snow fell on the morning of January 26, 2015, and that later in the 
day, approximately 8 inches of snow fell. The district’s meteorologist opined that at the time of 
the fall, approximately 0.5 to 1.5 inches of snow and ice was present on untreated, undisturbed, 
and exposed outdoor surfaces as a result of the storm that was then in progress and the 
precipitation that had fallen on January 24, 2015. 

The court found that while the district established that a storm was ongoing at the time of 
the injured plaintiff's fall, that same evidence raised a triable issue of fact as to whether the ice 
upon which the injured plaintiff fell was a result of the storm that had occurred two days prior, 
rather than the storm that was then in progress. Further, the plaintiffs' meteorologist opined that 
considering the weather conditions over the subject three-day period, including that there was 
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only a small amount of precipitation on the morning of the accident prior to the injured plaintiff's 
fall, the sheet of ice upon which the injured plaintiff slipped was a result of a preexisting 
condition on the sidewalk from the January 24, 2015, storm, and it did not form on January 26, 
2015. Thus, the court found that there were triable issues of fact as to whether the icy condition 
that caused the injured plaintiff's fall existed prior to the storm in progress and whether the 
district had constructive notice of the hazard. 

 
C. Negligent Supervision  

 
1. Doe v. City of N.Y., 65 Misc.3d 1230(A) (Sup. Ct. Kings Cnty. 2019). 

In 2012, throughout the school year, some students played an unauthorized and 
unsupervised “game,” which they called “Bangkok Friday.” On Fridays they would punch the 
genitals of other students. According to the plaintiff/student, he was repeatedly a victim of this 
“game,” despite his objections. On Fridays, he frequently walked around covering his genitals 
with his hands or avoided school altogether.  Although this activity usually occurred on Fridays, 
it also occurred on other school days. The student stated it most often occurred during lunch when 
there were allegedly “no teachers watching the lunchroom and only a principal walking around” 
supervising approximately one hundred fifty students. It also occurred during the gym period 
where the sole gym teacher was far outnumbered by students, and during bathroom breaks and in 
school stairways where little or no supervision was provided. 

The student alleged he became a primary target of the Bangkok “game” in March 2012, 
and was punched in his genitals more than one hundred times. He was punched in the bathroom, 
lunchroom, gym, and other locations at the school. By May 2012, plaintiff had started skipping 
school altogether to avoid being punched and his grades dropped. In May 2012, in a bathroom 
annexed to the school cafeteria, the student was punched in the genitals and severely injured. He 
was hospitalized and doctors determined that his genitals were twisted and severely bruised. 
Thereafter, he required medical treatment for two years. 

The New York State Department of Education (DOE) alleged that the student only 
complained of the attacks after he was injured in May 2012 but the student stated that he had 
previously complained to school personnel about the attacks. The student stated that the school 
responded by telling the students involved that they did not have to be friends, requiring them to 
write essays or shake hands. 

The dean at the school responsible for disciplinary matters at the time acknowledged in 
her deposition testimony that she had been aware of “Bangkok Friday” for at least six months 
prior to the student’s hospitalization and that it involved students in the sixth, seventh and eighth 
grades. She admitted she never disciplined the students involved, but stated that she called the 
parents to school to discuss it and sometimes forbade students from going outside to play. She did 
not indicate what other efforts, if any, were taken to safeguard the children in her care. The school 
principal stated that she was totally unaware of the game until the instant lawsuit and denied 
knowledge of a previous incident when the student was threatened by another student who 
brought a knife to school, although school personnel retrieved the knife. 

Generally, schools are not insurers of safety and “... cannot reasonably be expected to 
continuously supervise and control all movements and activities of students.”  Nonetheless, 
“schools are under a duty to supervise students in their charge and will be held liable for 
foreseeable injuries proximately related to the absence of adequate supervision.”  “In determining 
whether the duty to provide adequate supervision has been breached in the context of injuries 
caused by the acts of fellow students, it must be established that school authorities had 
sufficiently specific knowledge or notice of the dangerous conduct which caused injury ... .” 

The court found that the record established that the school had sufficient specific 
knowledge or notice of the dangerous conduct which caused the student’s injury and there was a 
triable issue of fact as to whether the school provided adequate supervision.  The school had 
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knowledge of “Bangkok Friday” for several months prior to the student’s injury, the dean 
acknowledged she was aware of what was going on, and admitted the students were never 
disciplined.  The student “established he was repeatedly punched in his genitals by bullies and, 
despite his protests and reports to school personnel, the school failed to take appropriate action to 
prevent such, resulting in severe injuries and hospitalization.” Therefore, the court stated that a 
reasonable jury could find the injury was foreseeable and that a lack of adequate supervision was 
a proximate cause of the injury. 

 
D. Dangerous Condition 

 
1. Williams v. Island Trees UFSD, 177 A.D.3d 936 (2d Dep’t 2019).  

In 2013, while attending a ceremony for her daughter at the high school, the parent 
allegedly slipped and fell on clear liquid in the cafeteria of the school.  After falling, the parent 
noticed a puddle of water from the vending machine.  The parent brought an action against the 
district (and vending machine company) alleging, among other things, that the district was 
negligent in maintaining the premises.  The lower court dismissed the action and an appeal was 
filed. 

A landowner “has a duty to maintain his or her premises in a reasonably safe condition.”  
In such a case, the district, or whatever entity is in control of the property, has to show that they 
neither created the allegedly dangerous or defective condition nor had actual or constructive 
notice of its existence.  Constructive notice of a hazardous condition is established when the 
condition is visible and apparent, and has existed for a sufficient length of time to afford a 
reasonable opportunity to discover and remedy it.   To show a lack of notice, the district has to 
offer evidence as to when the area in question was last cleaned or inspected relative to the time 
when the person fell.  General references to cleaning practices or inspections/cleanings are not 
enough. 

In this case, the deposition testimony of the district’s head custodian referred to the 
general cleaning and inspection practices of the custodial staff regarding the cafeteria of the 
school and failed to provide any specific information regarding cleaning or inspection relative to 
the time of the fall.  Therefore, the court reversed the lower court and found there was a triable 
issue of fact. 

 
2. R.B. v. Sewanhaka Cent. High Sch. Dist., Case No. 605410/18 (Sup. Ct. Nassau Cnty. Nov. 4, 

2019). 
Student was congregating with others at the end of the school day.  He performed an act 

like a slam dunk by attempted to jump up and slap the wall over another student’s head.  Instead 
of slapping the wall, his hand came into contact with a display panel, causing the glass door to 
shatter and a laceration to his hand. The parent’s alleged the district negligently maintained the 
premises by allowing the glass door to remain unreplaced by safer material, negligent 
hiring/training, and negligent supervision and control of the premises. 

Schools are under a duty to adequately supervise students and will be held liable for 
foreseeable injuries proximately related to the absence of adequate supervision.  However, a 
school is not an insurer of children’s safety in all circumstances and where an accident occurs in 
so short a span of time that even the most intense supervision could not have prevented it, any 
lack of supervision is not the proximate cause of the injury.  Furthermore, to impose premises 
liability, there must be evidence showing the existence of a dangerous or defective condition, and 
that the defendant either created it or had actual knowledge of it.  Under the commissioner’s 
regulations, there is a requirement to glaze panels and doors with safety glazing materials 
including gyms, playrooms, and other areas subject to physical abuse. 

A video showed that the student was horsing around and suddenly jumped up and hit the 
panel.  Within 30 seconds, two staff members were there.  The court found that the video made 
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clear that the accident was not caused by an inherently dangerous condition, but rather by an 
unforeseeable act which could not have been prevented by any reasonable degree of supervision.  
In addition, the video demonstrated that the subject area is not “subject to physical abuse” akin to 
gymnasiums and playgrounds. Thus, the court found that the regulation did not apply to the 
display panel in question. The court granted the district’s motion for summary judgment.  

 
3. E.W. v. City of N.Y., 179 A.D.3d 747 (2d Dep’t 2020). 

A student stopped while walking between classes to talk with a friend.  Allegedly a door 
that he was holding as he talked with his friend closed “automatically on its own” “really, really, 
really, really, fast.”  The door severed the tip of the injured student’s index finger, which had 
become caught between the door and the doorjamb near the hinges.  The student’s parent filed a 
claim and the lower court granted summary judgment for the district. 

The appellate court found that the district established its prima facie entitlement to 
summary judgment dismissing the cause of action alleging premises liability by submitting 
evidence that the subject door was not defective. The deposition testimony of the building's 
custodial engineer established that he inspected the door at least twice per week before the 
accident.  Moreover, the school principal provided evidence that a search of the school's records 
revealed no “indication of any maintenance, repairs, work orders, or other issues reported” with 
respect to the door during the two-year time period prior to the accident.  This evidence, together 
with evidence that the subject door was in regular use, including regular use by the student, was 
sufficient to establish, prima facie, that the door was not defective. 

Additionally, the appellate court affirmed the lower court’s decision granting summary 
judgment dismissing the cause of action alleging negligent supervision. Although schools have a 
duty to provide supervision to ensure the safety of those in their charge, schools will be held 
liable only for foreseeable injuries proximately related to the absence of adequate supervision.  
When an accident occurs in so short a span of time that even the most intense supervision could 
not have prevented it, lack of supervision is not the proximate cause of the injury.  Here, the 
district established, prima facie, that any alleged inadequacy in the level of supervision was not a 
proximate cause of the accident. 

 
E. Notice of Claim  

 
1. Kmiotek v. Sachem CSD, 176 A.D.3d 1063 (2d Dep’t 2019). 

In 2017, five members of the high school football team were engaged in a strength 
conditioning drill carrying a heavy, large log or pole above their heads or on their shoulders. The 
three infant children of the petitioners were among the five team members participating in the 
drill. During the drill, a different team member was severely injured when the log or pole became 
unstable and dropped and subsequently died from his injuries.   

10 months later, petitioners, as parents of their infant children, sought to file a late notice 
of claim on the district claiming negligent and intentional infliction of emotional distress.  The 
petition alleged that the children were all in the zone of danger at the time of the accident, they 
suffered emotional trauma as a result of witnessing the incident, and they further suffered 
emotional distress after the district refused to provide additional counseling services beyond what 
was provided as well as by its removal of several coaches from the football team who served as 
the children's only remaining support system. The lower court granted the late filing of the notice 
of claim. 

Courts have the discretion to allow a late notice of filing under certain circumstances.  
However, permission to file a late notice of claim is properly denied where the underlying claim 
is “patently meritless.” 

In this case, the applicable law states that “[t]he zone-of-danger rule ... allows one who is 
himself or herself threatened with bodily harm in consequence of the defendant's negligence to 
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recover for emotional distress resulting from viewing the death or serious physical injury of a 
member of his or her immediate family.” Here, none of the children were immediate family 
members of the student who died and therefore have no claim for recovering damages for 
emotional distress they allegedly sustained from witnessing the accident, or based upon the 
district’s refusal to provide continued counseling and maintain the coaching staff support system. 
The court further noted that the district was not authorized to pay for continued outside 
counseling services for the petitioners’ children, and the record reflected that the district provided 
ongoing counseling from mental health professionals employed by the district.  

The appellate court found the proposed claim to be “patently meritless” and reversed the 
lower court’s decision. Thus, the motion to serve a late notice of claim should have been denied 
by the lower court.   

 
2. Thomas v. City of N.Y., 65 Misc.3d 1223(A) (Sup. Ct. Kings Cnty. 2019). 

School counselor claimed that she was subject to age discrimination, differential 
treatment and a hostile work environment in her last four years at the school, and that she was 
unfairly and discriminatorily “excessed” on June 16, 2017 at the age of 71, in violation of state 
and city law.  Specifically, she was denied permission to work in an after-school program, for 
which she would have received additional compensation (these posts were given to younger 
staff); unlike younger teachers, she was not given a bathroom and office key, and necessary 
equipment for her profession, such as a working computer and printer; and in June 2017, she was 
improperly assigned administrative duties as well as yard and lunch duties, which were 
inappropriate for her position as a guidance counselor. 

The school counselor received a right to sue letter from the Equal Employment 
Opportunity Commission (EEOC) on or around January 17, 2018, and commenced an action in 
federal court on April 17, 2018.  On April 18, 2018, she filed a petition in state court for leave to 
file a late notice of claim so that she could sue in state court.  She claimed that she was unaware 
of the requirement to serve a notice of claim within 90 days after the claim arose under the 
education and general municipal law. 

The court has the discretion to permit a late filing of the notice of claim.  Apart from 
determining whether the defendant has actual knowledge within the 90 days or a reasonable time 
after, the court must also consider other relevant facts and circumstances, including whether there 
is a reasonable excuse and whether the delay would substantially prejudice the defendant in its 
defense. 

The court noted that ignorance of the statutory requirement to serve the notice of claim 
within 90 days after the claim arose is not a reasonable excuse.  However, of “greatest 
importance” and “weight” is whether the municipality acquired timely actual knowledge within 
90 days or a reasonable time thereafter.  In fact, when a petitioner has demonstrated that the 
municipality acquired timely knowledge of the essential facts of the claim, this also establishes 
lack of prejudice to the municipality regardless of the lack of a reasonable excuse for the lateness. 

The court found that the documentation filed with the EEOC less than six months after 
she was excessed gave sufficient detail and actual notice of her age discrimination claim within 
a reasonable time after 90 days and that there would be no prejudice. 

In addition, the court stated that the hostile work environment claim was not barred by 
the statute of limitations under the continuing violation doctrine. 

 
3. O’Connell v. Kings Park CSD, 66 Misc.3d 140(A) (2d Dep’t 2020). 

Plaintiff’s son was injured after school hours while playing on the school playground 
while a school-sponsored parent meeting was in progress.  Five months after the accident, the 
parent filed a small claims action but never filed a notice of claim.  The parent argued that the 
medical form filled out by the school nurse two days after the accident was the equivalent of 
filing a notice of claim. 
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The court found that contrary to the parent’s claim, the medical claim form filled out by 
the school nurse cannot be deemed the functional equivalent of a notice of claim because, in part, 
it was not presented to the district’s governing body as required by statute, “and in any event, it 
was insufficient to provide defendant with actual knowledge of the essential facts constituting the 
claim.”  The court also stated there was no misleading conduct by the school nurse or district to 
warrant a determination that the district had waived or was estopped from asserting the notice of 
claim issue.   

 
Oath 
 
1. Appeal of Waronker, 59 Ed Dept Rep, Dec. No. 17,790 (2019). 

The superintendent of the district was hired, by written contract, in 2017 for a four 
year term.  In January 2018, the superintendent published an open letter to the community and 
posted the same on the district’s website.  A few days later, the board voted to place the 
superintendent on administrative leave.  Charges were filed and litigation followed.  Then in June 
2019, the board adopted a resolution stating the office of the superintendent was vacant for failing 
to file an oath under the Public Officers Law and that the contract between the district and 
superintendent was null, void, and had no force and effect. 

Approximately 13 days after the resolution was passed, the superintendent attempted to 
file an oath nunc pro tunc with the district clerk.  Thereafter, an appeal was filed by the 
superintendent seeking reinstatement with pay, a ruling that his contract was not null and void, 
and a ruling accepting his filing of the oath nunc pro tunc.  

The commissioner dismissed the appeal on procedural grounds stating that the petition 
was not properly verified.  The verification was signed by the superintendent’s counsel when the 
requirement is that it be signed by the petitioner, in this case the superintendent. 

Notwithstanding, the commissioner stated the following: 
 
While the appeal must be dismissed on procedural grounds, I remind the field 
that in September 1999, the Department’s then-Counsel and Deputy 
Commissioner for Legal Affairs, Kathy A. Ahearn (“NYSED counsel”), issued 
a memorandum to district superintendents, superintendents of schools, and 
school district attorneys regarding the Commissioner’s determination 
in Application of Karpen (39 Ed Dept Rep 98, Decision No. 14,185).  In the 
memorandum, NYSED counsel notified the field that, with regard to the taking 
and filing of oaths of office, “beginning with new initial appointments and 
reappointments as of the date of this memorandum, superintendents are advised 
to comply with the Public Officers Law.” 

 
          In addition, the commissioner denied the district’s request for costs and attorney’s fees, as 
there is no authority to award monetary damages, costs, or reimbursements for an appeal. 

 
Open Meetings Law  
 
1. McCrory v. Vill. of Mamaroneck Bd. of Tr., 181 A.D.3d 67 (2d Dep’t Feb. 5, 2020). 

The residents of the village claimed that the village board violated the OML for failing to 
provide proper notice, improperly entering into an executive session, and failing to accurately 
record minutes.  The village board claimed that the community members did not have standing to 
sue and the lower court agreed, stating the members were required to allege some personal 
damage or injury to their civil, personal, or property rights and they had not done so. 

However, the appellate court disagreed and overturned the lower court’s decision.  
Noting that the law states that “any aggrieved person” shall be allowed to commence an Article 
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78 proceeding in state court when there is an alleged violation of the OML, the court stated that 
the OML grants the public the right to attend certain meetings of public bodies.  In fact, the OML 
was enacted to ensure that public business would be performed in an open and public manner.  
That way, members of the community would be able to observe public officials and listen to 
deliberations and decisions made on public policy.  As such, the harm or injury of being excluded 
from meetings that should be open to the public is sufficient to establish standing in cases based 
upon violations of the Open Meetings Law. There was no requirement to show any additional 
harm as found by the lower court.   

Thus, in this case, the residents of the village who claimed that the village board violated 
the OML for certain meetings could move forward with their claims. 

 
Residency 
 
1. Appeal of Constantino, Jr., 59 Ed Dept Rep, Dec. No. 17,764 (2019). 

A student, who was a citizen of the People’s Republic of China, moved in with a family 
in the United States pursuant to a Class F-1 visa.  The student wished to attend a private school.  
The petitioner sought to register the student in the school district in order to receive 
transportation, asserting he was a person in parental relation to the student.  The district denied 
the request, finding that the student was not a resident of the district and that there was no bona 
fide relinquishment of care, custody, and control.  A residency hearing was held and the student 
was found not be a resident and not entitled to transportation. 

Although the commissioner dismissed the petition on the grounds of mootness, the issue 
of residency was addressed.  Generally, a child’s residence is presumed to be that of the parent or 
legal guardian unless there has been a total and permanent transfer of custody and control.  If 
parents or legal guardians continue to provide financial support for room, board, clothing and 
other necessities, and/or where control is retained over important issues such as medical and 
educational decisions, then custody and control has not been relinquished. 

In this case, the evidence showed that the guardianship was only temporarily transferred, 
the parents remained financially responsible for health care, and there was no evidence as to who 
was paying for the tuition or day to day living expenses.  Furthermore, the student’s F-1 visa had 
an end date of June 2019.  The commissioner noted that “an F-1 visa is intended for one who 
‘seeks to enter the United States temporarily and solely for the purpose of pursuing such a course 
of study.’  Thus, the student’s visa status does not support a finding that the student intends to 
remain within respondent’s district.” 

Based on the evidence, the commissioner found that the board’s determination that the 
student was not a district resident and, therefore, not entitled to transportation to the nonpublic 
school was not arbitrary or capricious. 

 
2. Appeal of S.S. and G.S., 59 Ed Dept Rep, Dec. No. 17,779 (2019). 

School district determined that 2 siblings were not residents of the district.  Surveillance 
was conducted 12 times at the in-district address and 13 times at the out-of-district address based 
upon alleged comments made by one of the children that they were living out-of-district.  The 
district held a meeting with the parents wherein they stated the out-of-district residence was that 
of her father and that because she worked at the airport overnight occasionally, the students 
would stay with their grandfather.  The parents invited the district to conduct a home visit but the 
district declined and additional documentary evidence was submitted bearing their names and in-
district address.  Nevertheless, the district found the siblings not to be residents. 

The commissioner found, that based on the evidence, the parents met their burden 
proving the students physically resided at the in-district address.  The parents submitted 11 pieces 
of documentation with their names and in-district address and a signed letter from the mother’s 
employer stating sometimes she had to work overnight.  The commissioner stated that the 
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student’s comments about the residence was not dispositive and the surveillance evidence had 
significant inconsistencies that diminished the probative value of the reports.  In addition, the 
district’s reliance on an out-of-district address label from the student’s medication bottle was 
explained as the parents stated that their address records had not yet been updated with the 
pharmacy.  The commissioner further noted that the district’s decision to not do a home visit did 
not “inure to its benefit.”  Thus, the appeal was sustained and students were found to be residents 
of the district. 

 
3. Appeal of J.W., 59 Ed Dept Rep, Dec. No. 17,815 (2020). 

The petitioners sought to claim residency for the student, who is their brother/brother-in-
law, because the student’s parents “work with the military” overseas although are not deployed 
military personnel. One of the petitioners attempted to register the student to attend the district’s 
schools as a resident using a durable power of attorney form naming him as attorney-in-fact for 
the student’s father.  The power of attorney was revocable at any time, for any reason.  
Additionally, the power of attorney expires on December 1, 2021 and the student’s father retains 
full parental rights under the power of attorney. 

The district’s assistant superintendent of business (assistant superintendent) determined 
that the power of attorney was insufficient to transfer custody and control of the student from his 
father to the petitioner.  The assistant superintendent indicated that he verbally informed the 
petitioner of his determination sometime in August 2019. 

On or about August 28, 2019, petitioners again attempted to register the student to attend 
the district’s schools, and again were told that they would not be permitted to do so.  In an email 
from petitioners to the superintendent, petitioners requested a review of the assistant 
superintendent’s determination. 

The superintendent indicated that “[t]ransferring custody may not be done via 
interpersonal agreement, even through affidavit, as this does not meet our district’s standard.”  
The superintendent further stated that a transfer of custody could only occur through a family 
court order, and that the district typically “verif[ies] the custody transfer” thereafter “requesting 
items such as proof that the new guardians are supporting the student ..., claiming the student as a 
dependent on their tax returns, etc.”  The superintendent requested clarification as to whether the 
student’s parents were actively deployed members of the US Military and indicated that he would 
gladly explore whether an exception to residency requirements existed for active duty military 
personnel. 

By letter dated September 4, 2019, the superintendent informed petitioners that the 
student was not entitled to attend the district’s schools tuition-free.  The letter stated that the basis 
for the determination was that the student’s parental residence was overseas, and that the 
student’s parents had not proven a total and permanent transfer of custody to petitioners. 

The petitioners submitted a New York State Non-Driver Identification for the student and 
a handwritten, notarized statement by the student’s parents in which they indicated that they had 
transferred custody and control of the student from his parents to petitioners.  By email dated 
September 5, 2019, the assistant superintendent indicated that the non-driver identification and 
notarized statement did not establish the student’s residency within the district.  The petitioners 
appealed. 

While the commissioner of education dismissed the appeal for lack of proper service, she 
stated that questions remained on this record as to the permanency of the purported transfer of 
custody and control.   

The commissioner further expressed concern that the superintendent informed petitioners 
in his August 30, 2019 email that “[t]ransferring custody may not be done via interpersonal 
agreement, even through affidavit” and may only be effectuated through a formal guardianship 
proceeding.  The commissioner stated that she has long held that it is not necessary to establish 
parental custody and control through a formal guardianship proceeding. Instead, a petitioner is 
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obligated to demonstrate that a particular location is a child’s permanent residence and that the 
individual exercising control has full authority and responsibility with respect to the child’s 
support and custody. 

 
School Attendance 
 
1. Appeal of N.C.S., 59 Ed Dept Rep, Dec. No. 17,783 (2019). 

Parent sought to enroll her son, whose birthday was December 2, in kindergarten.  The 
district’s policy stated that a child whose birthday falls on or before December 1 of a given year 
may enroll in kindergarten in September of that year, while a student whose birthday is December 
2 or later is not be eligible to attend kindergarten until September of the following year and that 
the board was not required to admit a child who did not meet this criteria.  As an exception to this 
rule, the district’s policy stated  that, “[i]n exceptional cases, if a parent submits a written request 
for admission on behalf of a child whose birthday falls between December 1 and January 1, such 
child may be admitted to kindergarten following an evaluation and recommendation by a school 
psychologist.  A decision to admit such a child is permissible only when sufficient evidence is 
available to indicate that the child will be materially helped by such a decision, and the final 
decision ... rest[s] with the [s]uperintendent.” 

The district conducted two evaluations with two different school psychologists which 
found the student to be in the average range for test scores.  Thereafter, the superintendent denied 
the parent’s request to enroll the child. 

The commissioner found that the district acted within its discretion to deny enrolling the 
child as he had not turned five by December 1.    

 
Special Education 
 
1. I.M. v. City of N.Y., 178 A.D.3d 126 (1st Dep’t 2019). 

The student was a six-year-old nonverbal diapered child with autism spectrum disorder, 
moderate to severe intellectual disability, and attention deficit disorder. His 2005–06 
Individualized Educational Program (IEP) stated, in bold faced type, that he required a “mini-
bus” to transport him to and from school.  However, due to a computer coding error, he was 
placed on a full-sized school bus operated for over a month in beginning of the 2005-06 school 
year. During this period, the transportation company filed nine incident reports with I.M.'s school 
in connection with these trips. I.M.'s family also repeatedly complained to I.M.'s school and to 
the New York City Department of Education's Office of Pupil Transportation (OPT). The 
problem was not rectified until almost a month and a half had passed, when I.M. was placed on a 
minibus in accordance with his IEP. 

The student’s father sued under section 504(a) of the Rehabilitation Act of 1973 as 
amended (the RA), Title II of the Americans with Disabilities Act of 1990 (the ADA), and state 
law.  The lower court dismissed these statutory claims on the basis that “[t]here is no evidence 
that the infant was purposefully discriminated against as a result of his disability when he was 
placed on the full-sized bus.”  The father appealed. 

The appellate court reversed, reinstating the statutory discrimination claims against the 
Board of Education of the City of New York, two of its employees, and the OPT.  During the 
time he was on a regular bus, there were at least nine reports of varying incidents with the 
student, including pulling down his pants on several occasions.  Once the student was placed on a 
minibus, he had no further incidents on his school commutes.  The student’s family had 
complained to the district and transportation company about the failure to adequately monitor and 
care for him while he was on the bus. The father stated he also explained that he called OPT and 
he requested that his child be placed on a different bus. According to the father, the employee 
responded that he would look into the matter.  Another employee of the district, who was the 
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district representative of the Committee on Special Education and the school employee who met 
the school buses, admitted in a deposition that she knew of at least 3 occasions when the student 
had taken off some of his clothing. 

The Individuals with Disabilities Education Act (IDEA) requires that disabled students 
receive a free and appropriate public education (FAPE) that is tailored to each student's individual 
needs. The RA also requires that a disabled student receive a FAPE that is properly tailored to the 
student's needs.  The RA offers relief from discrimination “whereas IDEA offers relief from 
inappropriate educational placement, regardless of discrimination.”  Thus, the “denial of access to 
an appropriate educational program on the basis of a disability is [an RA] issue, whereas 
dissatisfaction with the content of an IEP would fall within the purview of IDEA.”  Additionally, 
while there are no specific ADA regulations concerning the education of disabled children, the 
ADA has been interpreted co-extensively with the RA's special education requirements.  Since 
the three statutes are connected, a person may assert an RA and ADA claim, in conjunction with 
an IDEA claim, on the theory that the disabled student has been denied access to a FAPE. 

The appellate court found that the parents had established a prima facie violation of the 
ADA, the RA, as well as the state law claims. The court stated that while the “DOE half-heartedly 
argues that it ‘was sensitive’ to I.M.'s educational needs, a reasonable jury could find that DOE 
acted with bad faith, gross misjudgment, or deliberate indifference to I.M.'s rights to be 
transported by minibus thereby depriving him of a FAPE.”  

 
2. A.R. v. Katonah Lewisboro UFSD, 2019 WL 6251196 (S.D.N.Y. Nov. 21, 2019)- This case has 

been appealed to the Second Circuit Court of Appeals 
A student who was diagnosed with a neurological condition during his preschool years, 

began receiving speech-language therapy services before the age of two.  The student attended 
public schools until fifth grade and an Individual Education Programs (IEP) had been created 
each year.  During the student’s sixth grade year, the parents unilaterally placed him at a private 
school and did so for the following two additional years.  The parents sought tuition 
reimbursement from the district. 

The hearing officer determined that the IEP recommendations for the years at issue were 
reasonably calculated to enable the student to make progress appropriate in light of his 
circumstances. The hearing officer ultimately concluded that the parents’ request for tuition 
reimbursement should be denied. 

The State Review Officer (SRO) found that because the IEPs were appropriate, it was 
“not necessary to determine whether [the private school] was an appropriate unilateral placement 
or whether equitable considerations support the parents’ claim, and the necessary inquiry is at an 
end.”  The parents then filed a court action. 

“The IDEA ... requires an educational program reasonably calculated to enable a child to 
make progress appropriate in light of the child’s circumstances.”  The Supreme Court has 
explained that “[f]or children receiving instruction in the regular classroom, this would generally 
require an IEP reasonably calculated to enable the child to achieve passing marks and advance 
from grade to grade.” In other words, an IEP “providing merely more than de minimis progress 
from year to year” is insufficient, but, it also need not “furnish[ ] ... every special service 
necessary to maximize each handicapped child’s potential.”  Moreover, “[b]ecause the law 
expresses a strong preference for children with disabilities to be educated, ‘to the maximum 
extent appropriate,’ together with their non-disabled peers, special education and related services 
must be provided in the least restrictive setting consistent with a child’s needs,” and “[o]nly 
‘when the nature or severity’ of a child’s disability is such ‘that education in regular classes with 
the use of supplementary aids and services cannot be achieved satisfactorily’ should a child be 
segregated.”  In terms of its review, the court noted that it “must defer to the SRO’s decision on 
matters requiring educational expertise unless it concludes that the decision was inadequately 
reasoned, in which case a better-reasoned IHO opinion may be considered instead.” 
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When an IEP “is substantively, rather than procedurally challenged, the parents or 
guardians must show that the school district failed to devise a plan that is likely to produce 
progress, not regression, and which fails to afford the student with an opportunity greater than 
mere trivial advancement.”  In this case, the court found that the SRO’s decision on all three 
years at issue was well-reasoned and there was no basis to disturb those findings.  Thus, tuition 
reimbursement was denied. 

 
3. Ventura De Paulino v. N.Y. City Dep’t of Educ., 959 F.3d 519 (2d Cir. 2020). 

Parents chose to withdraw their children from one private school and to enroll them in a 
new private school. They initiated administrative proceedings to challenge the students’ 
individualized education programs (IEPs). The parents also sued the district under the Individual 
with Disabilities Education Act (IDEA) to obtain public funding for the new school’s tuition and 
services during the pendency of the students’ IEP disputes.  

The educational program that was last agreed upon by the district and the parents in the 
end of the 17-18 school year listed the International Academy of Hope (iHOPE), a private school, 
as the students’ educational provider. Prior to the beginning of the 18-19 school year, the parents 
unilaterally enrolled the students in a new private school, the International Institute for the Brain 
(iBRAIN). The Parents contend that the district is obligated to pay for the students’ tuition at 
iBRAIN because that program is substantially similar to the program offered at iHOPE, which the 
district consented to and paid for.  

Issue: whether under the “stay-put” provision of the IDEA parents who unilaterally enroll 
their child in a new private school and challenge the child’s IEP are entitled to public funding for 
the new school during the pendency of the IEP dispute, on the basis that the program being 
offered at the new school is substantially similar to the program that was last agreed upon by the 
parents and the school district and was offered at the previous school.  

Holding: parents are not entitled to such public funding because it is generally up to the 
school district to determine how an agreed-upon program is to be provided during the pendency 
of the IEP dispute. “Regardless of whether iBRAIN’s educational program is substantially similar 
to that offered previously at iHOPE, the IDEA does not require the City to fund the Students’ 
program at iBRAIN during the pendency of their IEP dispute; when the Parents unilaterally 
enrolled the Students at iBRAIN, the Parents did so at their own financial risk.”  

The IDEA’s “stay-put” provision provides that while administrative and judicial 
proceedings are pending and unless the school district and the parents agree otherwise, a child 
must remain, at public expense, “in his or her then-current educational placement.” Educational 
placement refers “only to the general type of educational program in which the child is placed” – 
i.e., the classes, individualized attention and additional services a child will receive.  

The court noted that the “stay-put” provision does not guarantee a child with a disability 
“the right to remain in the exact same school with the exact same service providers while his 
administrative and judicial proceedings are pending. Instead, it guarantees only the same level 
and type of services that the … child was receiving.”  

The court rejected the Parents’ argument that the Students’ new enrollment at iBRAIN 
did not constitute a change in the Students’ pendency placement. The court noted that it is the 
district, not the Parents, that are authorized to decide how (and when) the Students’ pendency 
services are to be provided. The court indicated that the “stay-put” provision “does not eliminate 
the school district’s preexisting and independent authority to determine how to provide the most-
recently-agreed-upon educational program.” 

The court noted that the parent has options if it disagrees with a district’s decision on how 
to provide the educational program: (1) the parent can argue that the district’s decision 
unilaterally modifies the student’s pendency placement and the parent can invoke the pendency 
provision to prevent the district from doing so, (2) the parent can determine that the agree-upon 
education program would be better provide elsewhere and seek to persuade the district to pay for 
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the new services on a pendency basis, or (3) the parent can determine that the program would be 
better provided somewhere else, enroll the child in a new school and seek retroactive 
reimbursement after the IEP dispute is resolved. But what the parent cannot do is determine that 
the child’s pendency placement would be better provided somewhere else, enroll the child in a 
new school, and then invoke the stay-put provision to force the school district to pay for the new 
school’s services on a pendency basis. “To hold otherwise would turn the stay-put provision on 
its head, by effectively eliminating the school district’s authority to determine how pendency 
services should be provided.”  

The court also determined that as a practical matter, it is the party generally responsible 
for paying a student’s agreed-upon educational program – the district - who determines how the 
pendency services are to be provided.  

 
Student Discipline  
 
1. Spero v. Vestal CSD, 427 F.Supp.3d 294 (N.D.N.Y. Dec. 16, 2019).  

Mother sued the district, board of education, and others alleging they retaliated against  
her son for exercising his First Amendment rights to freedom of speech and imposing an 
excessive punishment for this constitutionally protected speech.  It started when the student called 
his teacher a “fucking racist.”  The student was suspended from school for five days based on 
allegations that he engaged in behavior designed to intimidate the teacher. Between 12/2/16 and 
12/5/16, the student made several posts on social media that his suspension was the subject of 
racism.  Other students saw his posts.  Two days after the student’s last post alleging racism in the 
high school, he posted a video to the social media site Snapchat showing a woman handling a 
firearm, that was captioned “Guidette with a strap.” This post was viewed by other students, who 
brought it to the attention of administration.  District employees also received at least three phone 
calls regarding the student’s Snapchat post, including a call from a State Police Captain whose 
daughter attended the high school.  The school resource officer visited the student’s home to 
investigate.  The school administers had a meeting on the concerns about the atmosphere created 
by the posts and ended up cancelling a scheduled state-mandated lockdown drill.   
             Thereafter, the student was suspended for an additional five days and was informed that 
the reason for the additional suspension was for engaging in disruptive, insubordinate conduct.  A 
suspension hearing was held and during the pendency of the hearing, the student returned to 
school without incidence.  The hearing officer found the student guilty and suspended him from 
school for the remainder of the 2016-17 school year and the entire 2017-18 school year, as a 
penalty for his conduct.  In the decision, the hearing officer noted several other student 
suspensions in the high school (which the superintendent accepted at lengths of following 
durations: eight months, an academic year, twelve months, and sixteen months).  The 
superintendent adopted the findings and imposed that same penalty.  The student appealed his 
suspension to the board of education, which voted to affirm the suspension.  The suspension was 
appealed to the commissioner of education, who dismissed the case on procedural grounds. 

In regards to the First Amendment claim of retaliation, the court noted that otherwise 
protected speech can support the imposition of student discipline when there are facts that “might 
reasonably have led school authorities to forecast substantial disruption of or material interference 
with school activities.” The question becomes “whether school officials might reasonably portend 
disruption from the student expression at issue.”  A threat of violence, even if remote, satisfies the 
substantial-disruption test.  Here, the court found that no reasonable fact finder could conclude 
that the school officials unreasonably anticipated a substantial disruption.  Students expressed 
concerns and district employees received calls on the posts.  Thus, the court dismissed the First 
Amendment claims. 

Regarding the student’s substantive due process claim, the court found that although the 
district did not violate the student’s substantive due process rights when imposing an additional 
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out-of-school suspension, the court found that there was a material issue of fact as to whether an 
18 month suspension violated the student’s substantive due process rights.  

The court recognized the importance of public education and stated that a suspension 
“that so isolates a student from educational opportunities that it infringes her property interest in 
an education, or one so long in duration that it damages one’s reputation, could raise [substantive 
due process] issues....” and therefore, “[a] suspension of sufficient length or consequence can 
implicate the Due Process Clause.”  

In this case, the district imposed an 18 month suspension because the student “not only 
refused to accept [the] consequences [of his actions] but really up[ped] the ante by ... harassing 
and defaming the teacher and the school district with intent to harm....”  The district argued that a 
“formula” was used when determining the length of an out-of-school suspension, but the court 
noted that there was no evidence of what the formula was.  Furthermore, the district compared the 
student’s suspension to the other Vestal High School students who were issued lengthy 
suspensions.  However, the court noted several differences between the conduct of the student in 
question and the conduct of the other students.  For instance, the court noted that the other 
students “both issued explicit verbal threats of future violence against individually named 
students.” The student in question did not speak throughout the seven second video, or issue any 
verbal threats directed at the school or any individual student.  

Thus, the court found that there was a genuine dispute of material fact as to whether the 
student’s 18 month suspension was arbitrary, conscious shocking, or motivated by bad faith. The 
court also noted that there was also a genuine dispute of material fact as to whether the Snapchat 
video the student posted was “threatening.” “Here, V.S. did not direct any threats to the school, 
school property, or an individual student … the video shows a woman pointing a handgun at a 
wall inside a bedroom and subsequently lowering her arm. No shots were fired during the video 
and the gun was pointed at the wall throughout the entirety of the video, away from the camera.”  

 
2. Appeal of A.C., 59 Ed Dept Rep, Dec. No. 17,799 (2019)  

Student was involved in a physical altercation that broke out among several students in 
the high school cafeteria, during which a school security officer was injured.  The high school 
principal notified the parent that the student had been charged with engaging in violent conduct 
and would be suspended for five days, through May 2, 2019.  The letter further indicated that, due 
to “the serious nature of [their] misconduct,” the principal recommended that district’s 
superintendent schedule a hearing to determine whether to impose an additional, long-term 
suspension. 

The student denied the charges.  During the guilt phase of the hearing, video surveillance 
footage of the altercation was admitted into evidence, and, as relevant here, the principal testified 
regarding the impact of the altercation on both the high school and an adjacent middle school.  
The principal indicated that, because the security officer was injured during the altercation, 
officials at the high school implemented a 45-minute hold-in-place, prohibiting students from 
moving about the school, and called 911, resulting in the arrival of an ambulance on campus that 
delayed the start of the school day at the middle school.   

The hearing officer found the student guilty of engaging in violent conduct and 
recommended that he receive an additional 20-week suspension.  The superintendent adopted the 
hearing officer’s finding of guilt and suspended the student through December 10, 2019.  The 
parent appealed the superintendent’s decision to the school board.  By letter dated May 31, 2019, 
the school board upheld the superintendent’s decision.  The parent appealed to the commissioner 
of education.  

The commissioner noted that the parent’s allegation that student was deprived of the right 
to call witness was improperly raised on appeal as petitioner never sought to call any witnesses at 
the hearing, nor did petitioner allege that the district infringed upon his right to call witnesses 
when he appealed to the board. Notwithstanding, the commissioner stated that there is no 
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authority supporting a right to discovery in a long-term suspension hearing.  Thus, they had no 
right to compel the district to identify or produce witnesses, or to introduce certain evidence into 
the record.  Rather, their remedy was to request that the hearing be adjourned to issue a subpoena 
for this student’s attendance, as expressly authorized by Education Law §3214(3)(c)(1). 

The petitioner argued, in part, that during the guilt phase, the hearing officer improperly 
admitted prejudicial evidence into the record regarding the security officer’s injuries, the hold in 
place, and delay at the middle school.  The commissioner stated that the prohibition on premature 
admission of a student’s anecdotal record serves to exclude the introduction of character or 
propensity evidence and prevent the finder of fact from concluding that a student is guilty of the 
charged conduct because he or she engaged in past misconduct.  Such concerns were not present 
here, where the district’s witness testified regarding the impact of the altercation that was the 
focus of the hearing and did not offer testimony concerning any prior acts of misconduct 
committed by the student. 

There was also no evidence to establish that the hearing officer was prejudiced against 
the student.  There is a presumption of honesty and integrity in those serving as adjudicators and 
no proof was submitted to show bias. 

In regards to the claim that the penalty was excessive, the test to be applied in reviewing 
a penalty is whether it is so excessive as to warrant substitution of the commissioner’s judgment 
for that of the board of education.  The commissioner found that the penalty was not excessive 
under the circumstances noting, in part, that the video showed that the student “actively involved 
himself in the altercation despite not being targeted by any of the students who were initially 
involved in the altercation, refuting petitioner’s claim that E.C. acted in self-defense.”   

The commissioner also denied the  final argument that the long-term suspension 
contravened the code of conduct because counseling was not considered.  The commissioner 
noted that a school district cannot condition a student’s return to school on participation in 
counseling or community service.  While the code of conduct contemplated counseling as a 
potential strategy to address misconduct, it expressly stated that suspension is a “severe penalty” 
that may be imposed on students who engage in “violent or disruptive” conduct.  Thus, the  
student’s suspension could not be said to violate the district’s code of conduct. 

 
Student Transportation    
 
1. Appeal of H.G.H., 59 Ed Dept Rep, Dec. No. 17,818 (2020). 

District received a late transportation request for a student to be transported to a 
nonpublic school the student attended in the previous year.  The deadline was April 1 but the 
request was not received until September 6.  The transportation supervisor denied the request, 
which was appealed to the district.  The district upheld the supervisor’s determination.  The 
parent appealed. 

Education Law §3635(2) requires that an application for transportation to a nonpublic 
school must be submitted no later than the first day of April preceding the school year for which 
transportation is requested or, if the parents or guardian of a child did not reside in the district on 
April 1, within 30 days after establishing residency in the district.  The purpose of this deadline is 
to enable school districts to budget funds and make necessary arrangements to provide 
transportation reasonably and economically.  However, a district may not reject a late request for 
transportation if there is a reasonable explanation for the delay.  In the first instance, it is the 
responsibility of the board of education to determine whether a parent has offered a reasonable 
explanation for submitting a late request.  The board’s determination will not be set aside unless it 
constitutes an abuse of discretion. 

Here, the parent stated that her application was late due to the death of the student’s 
cousin, which occurred in March.  The commissioner of education stated that while she was 
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sympathetic, emotional hardship associated with grieving is not a basis for excusing the 
responsibility to make a timely transportation request. 

Additionally, the parent argued that the delay should be excused because her daughter 
received transportation to the same public school the previous year and that she never received a 
“renewal application” from the district.  However, the commissioner stated that there is no legal 
requirement for a board of education to remind parents of children already receiving 
transportation of the filing requirements set forth in Education Law §3635(2).  Moreover, the 
district did in fact take numerous steps to inform residents of the transportation request deadline 
by mailing the application to the families of all students who were currently transported, sending 
the packets to the nonpublic school for distribution, and publishing a downloadable form on the 
district’s website.  The district also put out a news release on their website and in four local 
newspapers.  The nonpublic school printed a reminder in their newsletter as well. 

Finally, even absent a reasonable explanation for the delay, a late transportation request 
must be granted if the requested transportation can be provided under existing transportation 
arrangements at no additional cost to the district.  However, where a late transportation request 
would result in additional cost, such transportation request may be denied.  In this case, it would 
have cost the district an additional $30,000.  The parent did not respond to this contention and 
therefore the commissioner stated the district did not act arbitrarily in denying the request. 

 
Title IX   
 
1. Chisholm v. St. Marys City Sch. Dist. Bd. of Educ., 947 F.3d 342 (6th Cir. 2020). 

Two students brought suit under Title IX on claims that their football coach used 
derogatory terms, such as “pussy,” with the intent to insult them in front of their teammates.   

The school district football team was struggling and decided to rehire the football coach.  
After doing so, he began criticizing and calling the players names, such as “pussy, bitch, and 
pretty boy.”   The school board conducted an investigation and it was found that while the 
allegations were serious, they were unsupported by the findings of the investigation.   The Ohio 
Department of Education also conducted an investigation and determined that no disciplinary 
action was necessary.  Thereafter, the two fathers commenced a suit under 42 USC § 1983, Title 
IX, and some state law claims.  The lower court granted summary judgment for the school district 
defendants and the parents appealed. 

In regards to the Title IX, a plaintiff must first show that a person or entity affiliated with 
a federally funded education program engaged in some form of sex-based discrimination against 
the plaintiff. Once those threshold matters are established, the plaintiff must make three 
additional showings: (1) the sex-based harassment was so severe, pervasive, and objectively 
offensive that it could be said to deprive the plaintiff of access to the educational opportunities or 
benefits provided by the school; (2) the school had actual knowledge of the harassment; and (3) 
the school was deliberately indifferent to the harassment.  

Borrowing from Title VII claims, the court stated that a plaintiff customarily may use any 
one of three evidentiary routes to show that workplace discrimination occurred on the basis of 
sex: (1) the defendant made sexual advances or acted out of a sexual desire; (2) the defendant was 
motivated by general hostility to the presence of one sex in the workplace; or (3) the defendant 
treated members of each sex differently in a mixed-sex workplace. 

In this case, the court found that the students could not satisfy any of the three traditional 
routes for establishing Title IX liability.  The court stated that there was no allegation of sexual 
advances or that the coach acted out of sexual desire, there was no general hostility to the 
presence of men (stating that the coach dedicated many years of his life to coaching and 
developing the male student athletes he supervised), and there was no mixed-sex environment on 
the football team.  The court stated that Title IX is not a “civility code.” 
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Additionally, the players could not establish that the coach was sex stereotyping, thereby 
there was no sex discrimination claim under Title IX either.  It could not be shown that any sex 
discrimination was so “severe, pervasive, and objectively offensive that it could be said to deprive 
the plaintiff of access to the educational opportunities or benefits provided by the school.”  The 
court stated that the coach’s use of profanity in general, and the term “pussy” in particular, was 
pervasive but not sufficiently severe or objectively offensive to merit Title IX relief. The court 
stated that “on the football field, where emotions and adrenaline can run high, it is not unheard of 
for coaches and players alike to use offensive or gendered language, especially in the heat of a 
game. Viewed in this light, [the coach’s] conduct, while less than laudable, does not meet the 
high bar for severe, pervasive, and objectively offensive conduct.” 

 
Zoning  
 
1. Cuomo v. The East Williston UFSD, Case No. 611616/19 (Sup. Ct. Nassau Cnty. Oct. 4, 2019).       

In April 2019, the school district received authorization from the New York State 
Education Department (SED) to erect a perimeter fence along three sides of the school at a height 
of six feet, which exceeded the village code height of four feet.  The village sent a letter to SED 
and objected to its approval of the fence.  In May 2019, SED sent a letter to the district stating 
that it had received a letter from the village’s attorney.  SED specifically stated that the 
“Department’s approval of a school district building project is separate and distinct from any 
local zoning approval which may still be required. . . . As such, the district is advised to resolve 
any potential local zoning issues related to this project directly with the [v]illage[.]”  The district 
did not follow up with the village and in August 2019, the district commenced construction.  
Shortly thereafter, the district received a letter from the village to halt construction.  No formal 
action was taken by the village and construction proceeded.  Residents of the district then 
commenced an action. 

The district sought clarification from SED and by letter in September 2019, SED stated 
that the purpose of the original letter was to “alert the school district that there may be additional 
local zoning approval required and to suggest that the District consult directly with the [village] 
in that regard.  [The] letter was not intended to direct or admonish the District and took no 
position as to whether or not local zoning approval was required under the circumstances.” 

The court granted a temporary restraining order stating that SED specifically and 
unambiguously stated that their approval was separate and distinct from local zoning 
requirements, meaning SED’s jurisdiction is not exclusive.  The court stated that the state does 
not have exclusive jurisdiction over matters relating to school real estate, and that local zoning 
bodies may also have jurisdiction, even where SED has issued a permit. 

 
 
  
 
 
 


