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This outline is meant only to assist in the 

general understanding of current law 

applicable in New York State. Individuals with 

questions about specific students should seek 

advice of counsel.

Disclaimer



Definitions & Terminology

Sexual Orientation

• An emotional, romantic, or sexual attraction to other people.
• Examples:

o Heterosexuality

o Gay/Lesbian

o Bisexuality

o Asexuality

o Pansexuality

Note: An individual’s sexual orientation is independent of their gender identity.



Definitions & Terminology

Sex Assigned at Birth

• The sex, male, female, or intersex, used to describe a child at 

birth based on their external anatomy.

o In NYS the birth certificate can include “X” (non-binary, gender 

expansive, gender-neutral, etc.)



Definitions & Terminology

Gender Identity

• One’s innermost concept of self, how one perceives and identifies 
themselves, including, but not limited to, male, female, trans, 
transgender, queer, nonbinary, gender non-conforming, or gender 
expansive. 

• Can exist on a spectrum and some individuals may feel entirely male, 
entirely female, or somewhere in between. 

• Some individuals do not have a gender and may describe themselves 
as agender or “without gender.” 

• May be the same or different from a person’s assigned sex at birth.



Definitions & Terminology

Gender Expression

• The way a person expresses gender, such as behavior, clothing, 

hairstyles, name, pronouns, activities, or mannerisms.

o Gender expression can vary depending on one’s culture.

o A person’s gender expression may or may not conform to socially 

defined behaviors and characteristics typically associated with 

being either masculine or feminine.



Definitions & Terminology

Cisgender

• A term used to describe a person whose gender identity aligns 

with that typically associated with the sex assigned to them at 

birth.

o For example, Jane Doe’s assigned sex at birth is female and Jane Doe 

identifies as female.



Definitions & Terminology

Transgender

• An inclusive term for people whose gender identity is different 

from the sex they were assigned at birth.

o This term encompasses people who identify with the gender binary, 

such as transgender women and transgender men, as well as people 

who are gender-expansive and non-binary.

o For example, John Doe was assigned female at birth, but identifies as 

male.



Definitions & Terminology

Gender nonconforming

• An umbrella term for those who do not follow gender 

stereotypes, or who expand ideas of gender expression or 

gender identity. 

Nonbinary

• An adjective describing a person who does not identify 

exclusively as a male or female. Nonbinary people may identify 

as being both a female and a male, somewhere in between, or 

as falling completely outside these categories.



Definitions & Terminology

Gender Dysphoria
• Recognized medical condition related to an individual having a gender 

identity different from the sex assigned at birth.

o Great dislike of one’s own body

o Social isolation

o Anxiety

o Loneliness

o Depression

o Suicide

Note: NYS Human Rights Law prohibits discrimination on the basis of gender 
dysphoria, a recognized disability.



Definitions & Terminology

Transition

• The process by which a person socially, legally, and/or 

physically aligns their gender expression with their 

gender identity and away from that associated with their 

assigned sex at birth.
o Some, though not all, transgender individuals undergo the experience 

of transitioning.

o For some, transitioning is focused solely on social transition whereby 

they begin to live as the gender consistent with their gender identity. 

For example, new name, gender pronouns, dress, hair/makeup, etc. 



Statistics
• 68% of LGBTQ students ages 13-21 surveyed indicated they felt unsafe at school due to 

their sexual orientation, gender expression or gender identity (2021 National School Climate 
Survey conducted by GLSEN).  Examples of why they felt unsafe included:

o Anti-LGBTQ remarks made at school

o Harassment and assaults occurring at school

o Discriminatory policies and practices used at school that restricted students’ gender 
affirming decisions

• These feelings resulted in school avoidance, increased drop-out rates, diminished academic 
performance, depression, and reduced likelihood of post-secondary education.

• Nearly 1 out of 5 transgender and non-binary youth attempted suicide (2022 National Survey 
on LGBTQ Youth Mental Health).



New York State Education Law

Education Law § 3201-a

• Prohibits discrimination based on sex with respect to admission 

or inclusion in courses of instruction and athletic teams in public 

schools.

• Discrimination based on sex includes discrimination based on 

gender identity and expression.



New York State Education Law

Dignity for All Students Act

• “No student shall be subjected to harassment or bullying by 

employees or students on school property or at a school 

function; nor shall any student be subjected to discrimination 

based on a person's actual or perceived race, color, weight, 

national origin, ethnic group, religion, religious practice, disability, 

sexual orientation, gender (including gender identity or 

expression), or sex by school employees or students on school 

property or at a school function.”



New York State Education Law

Dignity for All Students Act

• In 2018, DASA was amended to include specific examples of 
incidents of harassment/bullying/discrimination which must be 
reported:

• Includes certain actions because of a student’s transgender status, gender 
identity, and/or gender expression:

o Denying requests to use school facilities, functions, opportunities, or 
programs (including restrooms, changing rooms, locker rooms, and/or 
field trips);

o Requiring students to conform to dress codes and appearance 
standards written for their sex assigned at birth; or

o Using the name and/or pronoun of a student that matches the student’s 
sex assigned at birth, when not requested.



NYS Human Rights Law

• NYS Human Rights Law, as amended by the Gender Expression Non-
Discrimination Act (“GENDA”), prohibits discrimination by educational 
institutions against students and applicants based on their actual or perceived 
sex and gender identity or expression—meaning their actual or perceived 
gender-related identity, appearance, behavior, expression, or the status of 
being transgender.

• Unlawful discrimination includes:
o Denying the use of restroom or other facilities consistent with a transgender person’s 

gender identity.

o Asking a transgender person to use a single-occupancy facility because of someone 
else’s concerns.

o Requiring individuals to show medical or other documents in order to use facilities 
consistent with their gender identity.

o Refusing to use a transgender person’s affirmed name or pronouns.



Title IX (Federal)
• Title IX prohibits discrimination on the basis of sex in any education program or activity 

offered by a recipient of federal financial assistance. 

• Soule v. Conn. Ass’n or Sch. (Second Circuit, 2022): A student’s transgender status is 
generally protected under Title IX.

• New Title IX regulations go into effect August 1, 2024:
o Clearly prohibit discrimination and harassment based on sexual orientation, gender identity, and sex 

characteristics.

o Clarify that schools cannot prevent students from participating in school consistent with their gender identity, 
except in limited circumstances (sex-separate living facilities and sex separate athletic teams).

• US DOE issued a notice of proposed rulemaking on athletics for transgender students in 
April 2023. 

• School district liability under Title IX:
o A school district is deliberately indifferent if its response to gender/sexual harassment is clearly 

unreasonable in light of the known circumstances.

o Complaints of discrimination must be resolved promptly and equitably.



Enforcement

• U.S. Department of Education, Office of Civil Rights

o Has jurisdiction over school districts receiving federal funds and enforces Title 

IX.

o June 2021: OCR & the DOJ will enforce public elementary and secondary 

schools’ responsibility to investigate and address sex discrimination, including 

sexual harassment, against students because of their perceived or actual sexual 

orientation or gender identity. OCR and/or the DOJ will investigation potential 

Title IX violations such as:

▪ Prohibiting students from using restrooms that comport with the student’s gender identity

▪ Prohibiting students from trying out for sports solely on the basis of gender identity

• NYS Division of Human Rights



NY State Education Department Guidance

• The State Education Department (“NYSED”) issued guidance in July 2015 

outlining best practices regarding transgender and gender nonconforming 

students in schools.

• NYSED issued updated and expanded guidance in June 2023.

• Provides overview of law, practical considerations, best practices, and 

information to navigate an array of situations regarding transgender and 

gender expansive students.



Names & Pronouns

• School personnel’s acceptance of a student’s asserted gender identity should require no 
more than a statement from the student expressing their preference.  Schools do not need 
to require permission, letters from professionals, or proof of gender identity.

• The best course is to engage the student, and possibly the parent (as applicable), with 
respect to name and pronoun use, and agree on a plan to reflect the individual needs of 
each student to initiate that name and pronoun use within the school. 

• Discuss and clarify expectations and challenges to transitioning, especially if student is not 
ready for a full social transition.

• School staff are responsible for ensuring students are referred to correctly. Intentionally 
referring to a student, verbally or in writing, by a pronoun inconsistent with the student’s 
gender identity or by a name other than the student’s affirmed name may be a DASA and 
NYS Human Rights Law violation.



Confidentiality & Privacy

• Family Educational Rights and Privacy Act (“FERPA”) prohibits the improper 
disclosure of personally identifiable information (“PII”) derived from students’ 
educational records.

o PII includes, but is not limited to, the student’s name, date of birth, sex, gender, 
indirect identifiers, and other information that alone or in combination is linked or 
linkable to a specific student that would allow a reasonable person in the school 
community to identify the student.

o The district must use reasonable methods to ensure that school officials obtain 
access to only those education records in which they have legitimate educational 
interests.

o Instances where it may be permissible to share information: parental request, health 
and safety emergency, valid court order.

• Similarly, New York Education Law § 2-d prohibits the unauthorized release of a 
student’s PII.



Confidentiality & Privacy

• When transgender/gender expansive students use an affirmed name in 

school, the legal name must be kept confidential by school staff. FERPA 

only authorizes the release of PII from education records to school officials 

(including teachers, among others) who have a legitimate educational 

interest in the information. Therefore, once a legal name is made 

confidential, the student’s legal name should only be shared with school 

officials who have a legitimate educational interest in knowing this 

information. 



Student Records

• If a transgender student requests a change to educational records to reflect the 
stated gender identity and affirmed name and pronouns, the school should honor 
that request, regardless of whether the student has completed a legal name change.

o Previous records that reflect the birth name or gender should be kept confidential.

• Currently neither federal nor state law provides a clear rule for school districts to follow as 
to whether a school should change a minor student’s permanent educational records (i.e., 
transcript) upon request by the transgender student.

• Schools may change a minor student’s non-permanent educational records and call the 
student by their affirmed name upon request by the transgender student.

• If parents are not involved in the name change request, schools should “clearly and 
unambiguously” advise students that parents/guardians may become aware of the use of 
an affirmed name in schools or on school records through school communication or if their 
parent/guardian seeks to review their education records.



Student Records
• Diplomas: A diploma is a ceremonial certificate and NYSED permits an affirmed 

name be used on a diploma.

• Test/Answer Sheets: NYSED permits the use of a student’s affirmed name on state 

standardized tests/answer sheets.

• Students are vulnerable before a test and anything they see that makes them uncomfortable 

or upset before an exam, such as seeing their legal, non-affirmed name on the test papers 

can impact their performance.

• Medical Records: School health records should note the student’s affirmed name 

and gender along with the student’s legal name and sex assigned at birth. 

o Necessary to ensure the student’s wishes are respected/affirmed while also addressing the 

legal requirements of health professionals to keep records that contain all pertinent 

information which identifies a patient and that accurately documents clinical information 

relating to their patients.

o Only use the legal name of the student when required. For all other situation, use the name 

and pronouns consistent with the gender identity a student asserts at school, such as when 

communicating with the student or about the student to others.



Hypothetical #1

• A transgender student and the parent disagree 

about use of the student’s affirmed name at 

school. How does a school district handle that 

disagreement?
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Hypothetical #2

• A teacher refuses to use the student’s affirmed 

name in class. How does the school district 

address the issue?
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Facilities – Bathrooms & Locker Rooms

• In accordance with DASA, NYS Human Rights Law, and Title IX transgender students 
must be provided equal access to all facilities consistent with their gender identity.

 

• Alternate accommodations, such as a single gender-neutral bathroom or private changing 
space, should be made available to students who request them, but should not be forced 
upon students, nor presented as the only option.

• Example: A transgender female student was given access to the female changing facility, 
but the student was uncomfortable using the female changing facility with other female 
students because there were no private changing areas within the facility. The principal 
examined the changing facility and determined that curtains could easily be put up along 
one side of a row of benches near the group lockers, providing private changing areas for 
any students who wished to use them. After the school put up the curtains, the student 
was comfortable using the changing facility.



Hypothetical #3

• A parent of a cisgender student calls the school 

principal and demands the transgender student 

be excluded from the locker room. How does the 

school district address this issue?
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School Activities

• Students must be permitted to participate in all school activities (for 

example, day and overnight field trips) in accordance with their gender 

identity asserted at school.

• Requests for arrangements to address privacy concerns of the transgender 

student should be made on a case-by-case basis.

• When planning an out of state or country field trip, teachers and school 

administrators should take into consideration the impact of the field trip on 

all who attend (students, teachers, chaperones) and consult with their 

school attorney regarding the laws of the state or country being traveled to.



Participation in Sports/Physical Education

• To the extent extracurricular activities are separated by gender, 
transgender students should be allowed to participate in a 
manner consistent with the student’s asserted gender identity.

• May 2024: The Board of Regents proposed amendments to the 
Commissioner’s regulations on physical education.
o Schools that offer separate extra class athletic activities for students of 

different genders must allow students to participate in the separate 
activities provided for their identified gender.

o Schools that do not provide separate extra class athletic activities for 
students of different genders in a specific activity are prohibited from 
preventing students from participating in that activity based on their 
identified gender.



Hypothetical #4

• A board of education does not want to abide by 

DASA, NYS Human Rights Law, and/or the 

Education Law. What are the potential 

issues/ramifications?
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QUESTIONS
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